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GLOSSARY

CLIMATE CHANGE

CLIMATE
(ENVIRONMENTAL)
REFUGEE

DISASTER

DISASTER-RELATED
DISPLACEMENT

ENVIRONMENTAL CHANGE

ENVIRONMENTAL
DISPLACEMENT
(SYNONYM:
ENVIRONMENTALLY
INDUCED DISPLACEMENT)

ENVIRONMENTAL
MIGRATION (SYNONYM:
ENVIRONMENTALLY
INDUCED MIGRATION)

“[Tlhe change of climate which is attributed directly or indirectly to
human activity that alters the composition of the global atmosphere and
which is in addition to natural climate variability observed over
comparabletime periods.”

“The term ‘climate/environmental refugee’ is used to refer to a category
of environmental migrants whose movement is clearly of a forced
nature.”? More specifically, the term “climate refugee” is used to refer to
persons who are forced to leave because of impacts of climate change.
Individuals and communities threatened by sea-level rise are a classic
case. Generally, the terminology is disputed and the notion of forced
displacement usually limited to disasters.

“A serious disruption of the functioning of a community or a society
involving widespread human, material, economic or environmental losses
and impacts, which exceeds the ability of the affected community or
society to cope using its own resources.”?

Forced displacement related to a disaster, whether related to
environmental or othercauses.

“Changes in the physical and biogeochemical (chemical, geological, and
biological) environment, over a large scale, either caused naturally or
influenced by human activities,” thusincluding both changes attributable
to climate change and changes that are not.*

Forced displacement caused by environmental factors, for example a
flood or drought.

Migration driven in significant part by environmental factors, but not
forced.

' Foresight (2011),p.233.
210M (2019), p.32.

3 lonescu et al. (2016), p.124.
4 Foresight (2011),p.233.
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ENVIRONMENTAL
MIGRATION AND
DISPLACEMENT

FORCED DISPLACEMENT

(SYNONYM:
DISPLACEMENT)

INTERNATIONAL
PROTECTION

MIGRATION

MIGRATION DRIVERS

MosBILITY

SLOW ONSET EVENT

SUDDEN (RAPID) ONSET
EVENT

The term “environmental migration and displacement” is an umbrella
term to capture allmovements where environmental factors have played
arole.

The movement of personswho have been forced or obliged to flee or to
leave their homes or places of habitual residence, in particular as a result
of or in order to avoid the effects of armed conflict, situations of
generalized violence, violations of human rights or natural or human-
made disasters.’

“In the global context, actions by the international communityon the
basis of international law, aimed at protecting the fundamental rights of
a specific category of personsoutside their countries of origin who lack
the national protectionof their own countries.

In the EU context, protection that encompasses refugee status and
subsidiary protectionstatus.”®

“The movement of persons away from their place of usual residence,
either across an international border or within a State.”” International
standard definitionsdistinguish between short-term migration (between
3 and 12 months) and long-term migration (at least 12 months). Short
term movements below 3 months of stay are generally not considered
migration.

Migration drivers refer to factors shaping migration decisions, including
migration decisions in the context of forced displacement.

(Geographical) ‘mobility’is an overarching term to denote the relocation
from one place to another. More specifically, this study refers to mobility
when movements cannot be characterised as migration, notably in the
case of short-term movements.

Gradual environmental changes such as drought, sea-level rise or soil
erosion whose impact builds up over time.

Events such as extreme weather events like flooding or storms that strike
suddenly and have an immediate impact.

Note: definitions are derived from this report except otherwise noted.

510M(2019),p.55.
6 EMN (2018a).
710M(2019),p.136.
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EXECUTIVE SUMMARY

In 2011, the European Parliament’s Policy Department on Citizens’ Rights and Constitutional Affairs
commissioned the International Centrefor Migration Policy Development (ICMPD) to undertake a study
on legal and policy responses to environmentally induced migration.While looking at both forced and
voluntary cross-border movements, the study generally focused on protection needs and the possible
role of asylum and other policies related to forced displacement. This current study, nearly a decade
later, re-examines the issue in light of increased interest and momentum in responding to the
migration-climate change nexus.

Indeed, this study comes at a time when the issue of climate change has fully moved to the centre
of political and societal debates. The evidence available today on the expressions of climate change,
its human causes, the speed of changesand interlinkages between different aspects of climate change
(e.g. global warming, sea level rise or extreme weather events) is increasingly sophisticated, enabling
better, more nuanced and more specific assessments of current and future impacts. This includes
discussions of equityand justice in the context of climate change thatacknowledge that the impacts of
this phenomenon are uneven, for instance disproportionately impacting poorer and more vulnerable
populations and among these, in particular women. In addition, researchers have also examined how
climate changeis affecting enjoyment of basichuman rights.

At the policy level, the European Union’s (EU’s) global engagement - both in terms of climate
policy and migration and displacement policy - has significantly expanded and is set to become
yet moreimportantin the context of ongoinggeopolitical shifts. This study explores the intersection

of these two prominent issue and policy areas. At the same time, the impasse on a way forward to
reform asylum in Europe raises questions as to the EU’s capability to accommodate migration and
displacement challenges connected with environmental change.

This study reviews academic evidence on the impact of climate change on migrationand displacement.
It also examines policy debates and concrete initiatives addressing the nexus of migration,
displacement and climate change, focusingon the globaland regional levels, to assess the fitness of the
legal and policy frameworks in place. The report concludes with recommendations and the
presentation of possible options for the European Parliament to further develop policy frameworks at
the EU level. Its primary focus is needs arising in the context of adverse environmental changes,
and thus environmental displacement - although migration as a strategy to cope with climate
change is also explored. The study is based on desk research of academic literature and selected policy
documents and jurisprudence as well as a survey of policymakers in select EU Member States (MSs).

The impact of climate change on migration, mobility and displacement

A review of the literature underscores that the impact of environmental change on migration is
complex: Environmental change interacts with and is mediated by other drivers of migration. Forced
displacement following sudden-or slow-onsetenvironmental events, in contrast, offersa more tangible
category for analysis, raising specific practical and legal concerns. However, it should be noted that
environmental change cannot only spur mobility, it can also drive immobility. In addition, it may
adversely affectimmobilised populations, such as those facing protracted displacement situationsas a
result of conflict, persecution or violence.
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Climate change is likely to increase the likelihood and intensity of natural hazards, whichin turn
will impact drivers of migration. Slow-onset environmental change is mediated by a variety of social,
economic and political factors and generally affects migration indirectly. While disasters often have a
more direct effect, these, too, are socially mediated, disproportionately affecting vulnerable
populations. Existing estimates of the numbers of ‘environmental migrants and displaced
persons’ are problematic on several counts, including because of the difficulties in establishing
causality, the often unclear nature of estimates (do they refer to stocks of migrants or flows? Do they
refer to the present orafuture point in time?), andthe absence of a transparent methodology. However,
for over a decade theInternal Displacement Monitoring Centre’s (IDMC) tracking of disaster-related
internal displacement provides a robust evidence base on displacement caused by disasters and
classifies the data by type of natural hazard causing displacement, thus allowing to distinguish
environmental from other causes. No such estimatesare currentlyavailable for cross-border situations.
The IDMC's data collection methodology, however, offers a good basis for potential further
development of global estimates in this area.

Rather than simply a reaction to climate change or disasters themselves, migration should also be
understood as an adaption strategy, a way to cope with related impacts on lives and livelihoods.
Migration thus needs to be part of the solution both in respect to internaland cross-border situations,
for example throughfacilitating migration and making it an optionfor a largergroup of people through
plannedrelocationininternal situations orthrough consideringenvironmentalfactors in the context of
resettlement,amongstothers.

International policy initiatives addressing environmental migration and
displacement

With environmental migration and displacement being an increasingly visible topic in international
policy discussions and initiatives, efforts to address the issue through global fora have gained
momentum and can be seen in frameworks, guidance, capacity building and other actions. In the
field of migration and displacement, many of these efforts focus on cross-border displacement. The
state-led Nansen Initiative has been particularly active both globally and regionally in strengthening
protection for environmentally displaced persons. Meanwhile, the Global Compact for Safe, Orderly
and Regular Migration has raised the profile of environmental drivers of migration and ways to
address them through international cooperation. Beyond this, preventing and responding to
environmental displacement has been part of broader global discussions on climate change and
disasters, while theissueis also on the agenda of humanitarianand development actors.

In addition to such globalinitiatives, several regional initiatives, especially in Africa and Latin America,
as well as national-level efforts, particularly in the Pacific islands, represent important steps in
strengthening frameworks for protection in the context of environmental migration and
displacement. Notably, the African region has developed a fewinstruments that are legally binding, in
contrast to the voluntary nature of most initiatives.

A number of United Nations agencies, multilateral development banks and other actors have
engaged in this work, reflecting the increased prominence of the topicand need to both strengthen
protections for those displaced andto fostertheresilience of those who could potentially be displaced
in the context of climate change and disasters. As international and regional initiatives have gained
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momentum,theyhave provided tools to betterrespond to environmental migration and displacement,
filling in key gaps, and underscored the utility of international cooperation to do this. But despite
this progress, the voluntary and fragmented nature of most of these efforts, the need to effectively
implement them, and continued concerns regarding climate change all remain key challenges to
effectively responding to environmental migration and displacementgoing forward.

Addressing environmental displacement in Europe

The EU and its MSs have taken an active role in promoting environmental protection in global fora;
although the EU was late to the game, it has increasingly addressed the nexus of environmental change
and migration over the past decade. Environmental change and migration is addressed in its civil
protection, humanitarian aid and development policies. However, in the context of policies on
international protection, no concrete initiatives to date have addressed the protection needs of
people affected by environmental change, and specifically environmental — and other - disasters:
According to the prevailing interpretation of the 1951 Refugee Convention, displacement based on
environmental reasons alone does not meet the requirement for refugee protection. Within the EU,
complementary forms of protection deriving from the Qualification Directive and the Temporary
Protection Directive, as well as protection from non-refoulement in the Return Directive, could
provide protection alternatives. However, all of those instruments reveal deficiencies for the
protection of environmentally displaced persons.

Looking at the national level, only Sweden and Finland provide for protection of persons affected by
environmental change and natural disastersand unable to return under national legislation. However,
Finland and Sweden both suspended their national provisions following the high numbers of migrant
arrivalsin 2015-16.

Meanwhile, judgments by the European Court of Human Rights and the Court of Justice of the
European Union on sick migrants can serve as examples of how these courts may assess
applications from persons displaced or unable to return for environmental reasons. Socio-
economic reasons in the broader context of Articles 2 and 3 of the European Convention on Human
Rights could offer crucial bases for protection; however, the threshold is set very high. While national
courts of EU MSs have not yet had to judge cases related to displacement and climate change,
Australian and New Zealand courts have dealt with several cases. However, the only casewherea
court in New Zealand has granted residence to a person who claimed to be unable to return due to
climate change was decided based on family ties in New Zealand and not on the situation in the
applicant’s country of origin (Tuvalu). Lastly, in a remarkable recent decision, the United Nations
Human Rights Committee declared thatinaction in the face of global warming can lead to violations
of humanrights and triggernon-refoulementobligations.

Conclusions and recommendations

Solutions for environmental migration and displacement must acknowledge the diversity of
environmental drivers, including their scope, intensity and duration, as each may involve different
needs and frameworks with which to respond. This calls for a multi-sectoral approach that addresses
both root causes and consequences of the nexus between environmental change,on theone hand, and
migration and displacement, on the other.While protection needs of those affected by slow or sudden-
onset events arise independently of the questionwhetherclimate change can be established as a cause
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of such events, there is clear evidence of the increased risk of environmental hazards due to climate
change. Addressing climate change through climate change, development, trade and other policies is
thus a key element of prevention.

The Study recommendsthatthe European Parliament should:

Strengthen conceptual clarity, defining its position on climate change and environmental
change more broadly and its impacts on migration and displacement. This includes more
robust data collection and analysis to build the research base;an exploration of MS’ readiness to
address environmental factors in supra-national and national policies on migration and asylum;
and theadoption ofacommon EU position on the climate change-migration nexus.

Develop a coherent policy to address migration in the context of climate change and
natural disasters and mobility in the external dimension. This entails mainstreaming
environmental and mobility considerations across policies, strategies and programs; taking
concrete solidarity actions under the Global Compacts; encouraging European regional and
national actors to engage in addressing the issue; and leveraging participation in international
initiatives to foster the further development of tools and policies in areas of the world most
affected by these environmental events, including through technical and financial assistance.
These efforts should encompass the developmentand expansion of measures in reactionto crises
as well as forward-looking approaches that address future risks, including adaptation strategies
such as migration.

Push forforward-looking EU asylum and migration policies atinternal level, which takeinto
account climate change and natural disasters alongside other emerging challenges. Such
an effort should recognise that there are different avenues through which the European
Parliament can seek to address the needs of those affected by climate change and natural
disasters within the EU. One such pathway is devising a strategy for providing solutions for
protection claims submitted in Europe that are connected with climate change and natural
disasters.

Strengthen various forms of assistance to countries particularly affected by environmental

disasters as well as environmental and climate change more broadly as well as step up the
EU’s climate change policies more broadly.
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1. INTRODUCTION

In 2011, the European Parliament’s Policy Department on Citizens’ Rights and Constitutional Affairs
commissioned the International Centrefor Migration Policy Development (ICMPD) to undertake a study
on legal and policy responses to environmental migration. Although addressing both forced and
voluntary cross-border movements, the study generally focused on protection needs and the possible
role of asylum policies on forced displacementmore widely.?

The study came at a time of increased policy and research interest in the relationship between
migration, climate change and issues of environmental change more generally, reflected amongst
othersinan enormousgrowth of the relevant research literature (see Figure 1, below) and, at the policy
level, the launch of a state-led policy initiative — the Nansen Initiative® — dedicated to addressing the
nexus between environmental change and migration. The growth of both research and policy interest
at the time reflected the wider growth in attention to climate change and its various social, economic
and politicalimpacts.

Figure 1: Research on migration and climate change

Number of publications and case studies on migration
and climate change (1970-2016)

140

120

100

20

&0

44

0
i -
FELFFFFILPFFIF IS ST I

B Total of publications Casa studies anly

Source : Reprinted by permission from Springer Nature, Population and Environment, The uneven geography of research on
“environmental migration”, Etienne Piguet et al,, 2018. '°

That period also saw an important leap in the overall understanding of the nexus of environmental
change and migration, made possible by a number of large-scale and comprehensive studies
conducted at the time."" In a similar vein, the launch of continuous data collection on disaster-related

' Kraler etal. (2011).
? https://www.nanseninitiative.org/. See in more detail section 4.2.1.1 below.

“The Climig database can be accessed at https://climig.com/.

" A notable example is the influential Foresight report (Foresight, 2011) bringing together a wide range of expertise from a large number of
scientists from different disciplines, involving some 80 background papers and involving several hundred scientists and other
stakeholders. Another example is a slightly earlier project funded underthe EU’s FP6 research programme “Environmental Change and
Forced Migration Scenarios (EACH-For, 2007-2009).
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internal displacement by the Internal Displacement Monitoring Centre (IDMC)," with a first report
publishedin 2011, has considerably improved the evidence base ondisplacement caused by disasters,
including andin particular extreme weathereventssuch as floods, cyclones or drought.

Almost adecade after the publication of the 2011 European Parliament-commissioned study, the
issue of climate change has fully moved to the centre of political debates, both at the Member State
(MS) and European Union (EU) level, even if temporarily overshadowed by the Covid-19 crisis and
response. Whatis perhaps equally, if not moreimportant, it has movedto the centre of broader societal
debates: EU citizens consider it as one of the top societal challenges Europe is facing." The
evidence available today on the expressions of climate change, its human causes, the speed of changes
andinterlinkages betweendifferentaspects of climate change such as global warming, sea-level rise or
extreme weather events is increasingly sophisticated and powerfuland enables better, more nuanced
and specific assessments of climate change impactsnowand in the future.

In the meantime, debates on ‘climate justice’> have highlighted the centrality of issues of “equity and
justice aspects inherent to both the causes and the effects of climate change”, ' stressing amongst other
points that climate change does not affect everybody equally and may hit vulnerable groups
particularly hard. Indeed, as recent research has shown, it is the global poor that are disproportionally
affected by climate change."” Additionally, climate change impacts are clearly gendered.'® Apart from
raising concerns around equity and justice, climate change has important human rights implications,
with a number of basic rights being at stake, while responses to climate changein turn may raise new
humanrightsissues."

At the policy level, the EU’s global engagement - both in terms of climate policy and migration and
displacement policy - has significantly expanded; this is set to continue in the context of ongoing
geopolitical shifts that have made EU leadership in regard to these global challenges even more
important. At the same time, the impasse around the reform of the Common European Asylum
System (CEAS) and the different views on the future of asylum in Europe raises questions as to the
EU’s capability to accommodate human mobility due to environmental change.?

Itis against this background thatthe European Parliamentcommissioned the present study in February
2020. The study is tasked with reviewing the academic evidence on the impact of climate change on
migration and displacement, in addition to policy debatesand concreteinitiatives addressing the nexus
of migration, displacement and climate change both at the global and the EU level and assessing the
fitness of thelegaland policy framework in place. Lastly, thestudy was tasked with describing possible

2The IDMC database can be accessed at https://www.internal-displacement.org/database/displacement-data.
3 IDMC & NRC (2011).

" The increasing salience of climate change is captured by the Eurobarometer, see European Commission (2019) for results also in
comparison to previous waves.

1> See for a comprehensive overview of different aspects of climate justice debates Jafry (2019).
'¢ Jafry etal. (2019), p.3.

7 See Hallegatte & Rozenberg (2017) for short summary and Hallegatte et al. (2016) for the full World Bank Study on which the summary is
based.

'8 See Perkins (2019).

Y See Duyck et a.l. (2018). Policies on planned relocation as opposed to temporary evacuations is one example of a policy issue raising
human rights issues.

2 As we will argue in the below, the spectre of mass migration due to climate change is both wrong on factual grounds (see for a critique de
Haas 2020) and unhelpful in thinking about protections for those affected by adverse environmental change.
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options for the further development of a policy framework at the EU level. The primary focus of the
study concernsthe needs arisingin the context of adverse environmental changes andrelated mobility,
and thus environmental displacement.

The study will proceed as follows: In the next section (section 2), we will describe the terms, definitions
and conceptual framework of the study. Section 3 reviews the evidence onthe impact of climate change
on migration, mobility and displacement. In so doing, the study will also examine migration as an
adaptation strategy and the issue of trapped populations in whose case such options are oftenabsent.
Section 4 undertakes a broad review of instrumentsand initiatives on the international level that either
explicitly address environmental migrationand displacement or have been mobilised to this end. Apart
from globalinitiatives, the section also examines a number of regionaland nationalinitiatives. Section
5 focuses on European policy debates, examining both the global (external) and internal dimension of
EU policies, thatis the EU’s legal framework on international protection, legislation at the MS level and
relevant case law.

Thefinal section (section 6) will provide conclusions and make a number of recommendations.
Note on methodology

This study is based ondeskresearch of academic literature andselect policy documentsand legal cases.
In addition, section 5.1 also draws on responses to a questionnaire disseminated amongst select EU
MSs.
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2. BACKGROUND

KEY FINDINGS

Climate changeis animportantdriver of environmental change, but notallenvironmental change
can be attributed to climate change. The present report thus uses the more general term
environmental change.

The impact of environmental change on migration and displacement is complex. Environmental
changeinteracts with and is mediated by otherdrivers of migration. The concepts‘environmental
migration’ and ‘environmental migrant’ are thus only a shortcut for expressing thatenvironmental
factors have played a crucialrole.

Displacement following environmental events such as a drought (a ‘slow-onset event’) or a flood
(a ‘sudden-onset event’) presents a more tangible category, raising specific practical and legal
questions in the context of migrationand asylum policies.

The present reportuses the umbrella term ‘environmental migrationand displacement’to denote
individuals affected in some way or anotherby the nexus of environmental change and migration.

2.1. Conceptual framework

The debate on environmental change and migration can be traced back to the 1970s, when the term
“environmental refugees” madeits firstappearance,’ enteringcommon usage in the 1980s.%

The term “environmental refugee” suggested two conclusions: first, that movement in response to
environmental change wasinvoluntary, and second, thatthe involuntary natureof movementgaverise
to specific protection challenges.

However, these assumptionswere heavily criticised: The criticism concernedthe analytical value of the
concept for helping to understand the relationship between environmental change and migration,
the often loose use of these termsin relevantdebates andtheir normative implications. Social scientists
refuted the terms climate or environmental refugees as implying a simplistic and mono-causal
understanding of the relationship between climate change, environmental events and displacement,
also drawing on broader debates within refugee and migration studies questioning the sharp
distinction between voluntary and forced migration and stressing individuals’ agency.?* The Office of
the United Nations High Commissionerfor Refugees (UNHCR) rejected the use of the term ‘refugee’in
this context on grounds that the term ‘refugee’ was a legal term and should be reserved for refugees

2! According to Black (2001), the term can be traced back to Lester Brown of the World Watch Institute.

2 The popularisation of the term is commonly attributed to an influential study by a researcher from the United Nations Environmental
Programme (UNEP), EI-Hinnawi (1985) (see McLeman R. & Gemenne, F. 2018, p.10).

3 Notably in terms of the scope of phenomenon.

* See for a prominent voice in the debate and at the same time representing a new consensus Foresight (2011), p. 34. The sharp dichotomy
between voluntary and forced migration has been amongst others highlighted by Zetter, R. (2007) and Bakewell (2008) both drawing
attention to the political function of ‘labels’. For a recent critique of the forced vs. voluntary migration dichotomy see Erdal & Oeppen
(2018).
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protected under the 1951 Geneva Refugee Convention.? At the same time, the termwas embraced by
a variety of scholars and activists, often writingfroma human rights perspective, asappropriate in terms
of conveying both a sense of urgency and in highlighting the protectionneeds arising in the context of
climate change and related movements.?

Commenting on these conceptual debates and the broader notion of ‘environmental migration’,a
major study on environmental change and migration commissioned by the United Kingdom
Government’s Office for Science (subsequently referred to as the “Foresight Study”) reasoned that
“[it was] almost impossible to distinguish a group of ‘environmental migrants’, either now or in the
future”. Discussing related attempts to estimate the numbers of ‘environmental migrants,’ the report
argued that these are “methodologically unsound, as migrationis a multi-causal phenomenon and it is
problematicto assign a proportion of the actual or predicted numberof migrants as moving as a direct
result of environmental change.”” The Foresight study criticised what it called ‘deterministic
approaches’ to infer the number of migrants from the number of populations likely to be affected by
environmental change, arguing that such an approach neglects human agency in dealing with
environmental change and constraining factorsinfluencing migration outcomes.

By contrast, the Foresight study advocated for an approach that focuses on the impact of

environmental change on drivers of migration, and thus on changes to the volume of migration
resulting from environmental change, as plotted in Figure 2, below.

Figure 2: Environmental change and drivers of migration
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Source: Foresight (2011),figure ES.1, p.12.

The criticism raised by the Foresight study specifically referred to global estimates of ‘environmental
migrants’ and the related identification of a global subset of migrants that could be designated as
‘environmental migrants’. It does not — per se — concern the conceptual efforts to identify migrants

% UNHCR (2008), p.8. Despite these concerns, the term entered the UNHCR's ‘Thesaurus of refugee terminology’ (quoted after EMN 2018a,
p.119.

% See for a recent example Behrmann & Kent (2018) which uses “climate refugees” as the key concept of the book, even if it also contains
critical essays on the discourse on ‘climate refugees’.

¥ Foresight (2011), p.11.

PE 655.591 21



IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

affected by environmental change and in need of protection, as a protection-orientedapproach is less
concerned with the cause of the need for protection than with identifying protection needs. The most
important point here is that it may be moot to try to arrive at a conceptual definition that captures
environmentalfactors assingle causes of any migration (or forced displacement, for that matter). Atthe
same time, there is a need to have terms to denote both processes of migration and displacement
related to environmental changesandindividuals involved in these processes, whatever the real weight
of environmentalfactors —amongstotherdrivers—are.

Following the usage in the Routledge Handbook of Environmental Displacement and Migration, we will
generally speak of ‘environmental migration and displacement’ when we refer to the overall nexus
of environmental change and migration-‘migration’here understood asan overarching term referring
to a change ofresidence between different locations for a certain period of time.

Reflecting the terminological debates mentioned above, and maintaining a basic differentiation
between voluntary and involuntary migration, we propose to distinguish between ‘environmental
migration’ on the one hand and ‘environmental displacement’ onthe other. We referto environmental
migration (labelled environmentally induced migration in table 1 below) when we refer to (more)
voluntary migration where environmental factors somewhat play a role, and refer to environmental
displacement (called environmentally induced displacement in table 1 below), where some form of
coerced movementtakes place, recognising, atthe sametime, that the distinction between ‘forced’ and
‘voluntary’is extremely blurry, as is also discussed in more detail below in chapter 3.

Following the Foresight Study, we distinguish betweenenvironmental changes attributable to climate
change and non-climatic changes, such as land and coastal and marine ecosystem degradation
attributable to human factors (see box 1).

We use the term environmental change (as opposed to the more specific term environmental
degradation) for two mainreasons:first, the term ‘environmental change’is the most widely used term
in debates on migration and environment, and secondly, itis a more neutral concept covering a wider
range of situations.

Box 1: Environmental change vs. climate change

The Foresight Study defines environmental changes as “[c]hanges in the physicaland
biogeochemical (chemical, geological, and biological) environment, over a large scale, either
caused naturally or influenced by human activities,” thusincluding both changes attributable to
climate change and changes that are not.

In contrast, climate changeis defined as “[t]he change of climate which is attributed directly or
indirectly to human activity thataltersthe composition of the global atmosphere and which is in
addition to natural climate variability observed over comparable time periods.”

% Foresight (2011), p.39.
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Source: Foresight (2011), p.233.

The key conclusion from the distinction between environmental changes attributable to climate
change and those which are not is that we should speak of climate change-induced migration and
displacement only if the underlying phenomena - such as a drought, a flood or a hurricane — can be
attributed to climate change.

A second set of key concepts are the concept of ‘slow-onset’ and ‘rapid’ or ‘sudden-onset events’.”
‘Slow-onset events’ include gradual environmental changes such as drought, sea-level rise or soil
erosion. ‘Sudden-onset events’ include extreme weather events such as flooding or storms.*® Both
sudden- and slow-onset events can imply forced displacement: While forced displacement related to
environmental hazards is usually associated with disasters such as typhoons or flooding (and thus
‘sudden-onset events’), more gradual forms of adverse environmental change such as severe drought
or sea-level rise can also induce displacement, with the case of inhabited islands whose existence is
threatened by sea-levelrise being the most extreme example.®' In many cases, however, such gradual
environmental change may only be oneamongst several factors triggering movement. Environmental
factors may thus play a role in migration decisions but do intersect with other motivations. While such
‘voluntary migrants’*> may not require particular protection, policymakers still need to be aware of
environmental driversas they may affect the volume and nature of migration

Table 1: Typology of environmental migration and displacement

Category Nature of movement Protection Challenges

Cross-border displacement:

Environmentally Temporary displacement within Temporary, humanitarian

induced Sudden-onset events; national borders; protection;
temporary Slow-onset events Temporary cross-border Internal displacement within
displacement displacement countries:

Limited internal protection

Cross-border displacement:
Access to protection, access to

Environmentally
induced long-
term
displacement

Sudden-onset events (if
recovery of the impacted area
isslow and ineffective);
Slow-onset events (no
alternative livelihood
possible)

Long-term cross-border
displacement;
Long-term internal displacement

®The relevant literature also often uses the term “hazard” as a more general term.

* Kraler et al. (2011), p.19.

durable solutions (resettlement,
local integration, voluntary
return);

Internal displacement:
Limited internal protection;
access to durable solutions

(resettlement, local integration,
voluntary return)

*! See for influential academic voices in the debate Biermann & Boas (2008, 2010). On the notion of “root causes” see Carling & Talleraas

(2016).

2 The dichotomy between voluntary and forced migration have long been criticized in refugee and forced migration studies. Prominent
voices include Roger Zetter (2007) and Oliver Bakewell (2008) both drawing attention to the political function of ‘labels’, arguing that
such labels do not say much about migration decision making. For a recent critique of the forced vs. voluntary migration see Erdal &

Oeppen (2018).
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Temporary or long-term
voluntary migration in
Environmentally Slow-onset events; anticipation of worsening
induced migration Sudden-onset events conditions, search for more
attractive opportunities within or
across national borders

No specific protection challenges

Source: Adjusted from Kraler et al. (2011), Table 2,p.35

Given the focus of this study — migration and asylum policy responses to environmental change,
including climate change - the starting point must be protection needs. In this context, it is revealing
that both the academicliterature andrelated policy discussions do not limit themselvesto the field of
environmental migration and displacement narrowly speaking when discussing protection gaps and
challenges. Indeed, key examples of policy challenges that have been discussedin the literature — such
as responses to the 2010 earthquake in Haiti — are not related to environmental changes, let alone
climate change.® Others, like the Fukushima disaster in March 2011, escape an easy categorisation,
being the result of a combination of a geophysical event (an earthquake provokinga Tsunami) and a
nuclear accident leading to the long-term contaminationof large areas.*

Recognising that a specific causality might be less important for recognising protection challenges,
importantinitiatives such astheNansen Initiative have also gradually movedto address disaster-related
cross-borderdisplacementin general.*®

Oxford-based scholar AlexanderBetts has suggested droppingreferences to causality altogether, as for
him the specific cause is unimportant in assessing protection needs. Rather, he suggests using the
broader category of what he terms ‘survival migration’, relating to “persons who are outside their
country of origin because of an existential threat for which they have no access to a domestic remedy
or resolution.”® While the concept of ‘survival migration’ in a sense only shifts some of the difficult
questions of scope and thresholds for protection, a key point indeed is that there are a number of
high-impact situations, including but not limited to environmental change, that have the capacity to
influence drivers of migration or indeed forcibly displace persons from their habitual places of
residence or countries of origin, or, in arelated way, hinder them fromreturning. The ongoing Covid-
19 crisis, which has prompted a number of countries to adopt regularisation measures and other
measures to protect migrants stranded in countriesunderlockdown, is a case in point.*’

More practically, the IDMC has collected data ondisaster-related internal displacement since 2011 (with
reference years 2008-2010). Disaster-related displacement covers a wider range of causes than
environmental displacement.

Conceptually, the categories meteorological, hydrological and climatological hazards distinguished in
the table below can be considered to be instigators of ‘environmental displacement’. Yet also, the

3 See Weerasinghe (2018).

3 See on Fukushima and industrial accidents more generally lonescu (2016), p.54.
¥ Mayer (2018), p.328.

% Betts (2013), p.23.

3 PICUM (2020).
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category of biological hazards may be linked to environmental factors. For example, the locust plague
affecting several countries in East Africa ongoing at the time of writing can be linked to the impact of
climate change, and specifically the increased frequency of extreme weather events - in this case
unusually wet conditions over prolonged periods of timeon the Arab peninsula.?® Thus, while capturing
anumber of clear-cut cases of movement that can be attributedto high-impact environmental changes,
some basic conceptual problems associated with the notions of environmental migration and
displacement remain.

In addition, IDMC'’s data collection does not include some important categories of ‘environmental
displacement’, such as the permanent loss of habitat through sea-levelrise.

Table 2: Types of natural hazard events covered by IDMC’s data collection

Climate-related
M logical H logical li logical

Tropical, extra-tropical and local Floods and wet mass Extreme temperature
storms movement and wildfire

_
Slow onset - / Drought’
‘ .
Non climate- ) . .
related hazards

Earthquakes, volcanic eruptions, Epidemics, insect infestation,
dry mass movement animal stampede

Notes: «: not included by IDMC data-collection. * Droughts are included only since the 2018 Global Report on Internal
Displacement.

Sudden onset

Sudden onset

Source: Adapted from IDMC (2011),p. 7.

Overall, the category ‘disaster-related displacement’ constitutes an important overarching category
that we will refer to throughoutthe studywhere appropriate.

2.2. Conclusions

As has been argued in this chapter, the relationship between environmental change and migration (to
be discussed in more depth in section 3) is complex. This report will use the umbrella term
‘environmental migration and displacement’ as an indicative context helping to denote individuals
somehow affected by the nexus of environmental change and migration. We distinguish between
environmental migration to refer to voluntary forms of migration where environmental factors
somewhat play arole, on the one hand, and environmental displacement, where some form of coerced
movement - following a severe environmental event — has taken place, on the other. At the same time,
we also refer to disaster-related displacement as an overarching concept that includes both
environmental drivers and others (such as human-made disasters or geophysical events) which,

8 Salih et al. (2020).
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although not related to environmentalfactors, raise similar protection challenges and thus are relevant
when thinking about policy responses.
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3. THEIMPACT OF CLIMATE CHANGE ON MIGRATION, MOBILITY
AND DISPLACEMENT

KEY FINDINGS

Climate change is likely to increase the likelihood of a number of natural hazards, which in turn
will have significant effects on migrationdriversand migrationoutcomes.

Slow-onset environmental change affects migration outcomes largely indirectly - through its
impact on social,economicand political factors. While disasters frequently involve direct threats
to the life and safety of those affected and thus have a more direct effect, disasters too have
substantial indirect effects spurring movement. They also affect more vulnerable populations
disproportionally.

Existing estimates of environmental migration and displacement are problematic on several
counts. They tendto assume a straightforward attribution of causality, areoften unclear asto their
temporalreference and rarely are basedon a transparent methodology.

By contrast, in ourview, the Internal Displacement Monitoring Centre’s tracking of disaster-related
internal displacement provides a robust evidence base for any further development of global
estimates on disaster-related displacement that would include both internal and cross-border
displacement."

Environmentalchange notonly mayact as a driver of mobility, but also ofimmobility. In addition,
it may adversely affect immobilised populations, such as persons in protracted displacement
situations as a result of conflict, persecutionor violence.

Migration should also be recognised as an adaption strategy. While the frame of ‘migration as
adaptation’ is not without risk, migration needs to be part of the solution both in respect to
internaland cross-bordersituations.

In this chapter, wereview recent evidence regarding overall trends in climate change and its impact
on migration, mobility and displacement. We startwith a brief description of overall trendsin climate
changeandiits effects on a number of areas. In section 3.2, we discuss the impact of climate change on
migration and mobility, discussing environmental change and environmental shocks as drivers of
migration, including its scale, environmental changeand mobility and migrationas adaptation.
Section 3.3 provides a conclusion for the chapter.

3.1. Trendsinclimatechange

The most recent statementby the World Meteorological Organization (WMO) on the State of the Global
Climate suggests an accelerated pace of climate change, noting that 2019 was the warmest year on
record and each decade since 1980 has been warmer than the decade before. Greenhouse gas
concentrationsin the atmosphere reachedrecord levels in 2018, a trend that continued in 2019. While
the oceans absorb an important share of atmospheric carbon dioxide (CO,) emissions, CO,absorption
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leads to the acidification of oceans, affecting marine ecosystems. In addition, ocean heat levels (‘ocean
heat content’) reached recordlevels in 2019, which in turn contributed tothe melting of seaice and sea-
level rise, exacerbated by the melting of ice on land. The globalmean sea levelin 2019 was the highest
since high precision measurements began in 1993.3° While climate change is a global problem, the
impacts of climate change are unevenly distributed and are most heavily feltin poorer countries.
This bigger impact is partly because of greater exposure toclimate-related hazards (such as flooding or
droughts),but to alarge extent also because of greater vulnerability (e.g.importance of agriculture for
livelihoods and economies) and more limited resilience (e.g. more limited state capacity and reliance
on community adaption).*

Climate change, i.e. therisein global average temperatures as a result of greenhouse gas emissions, is
a complex phenomenon involving a number of interrelated yet distinct changes. The contribution of
climate change to these different environmental changes is increasingly well documented. New
approaches and powerful models for assessing the contribution of climate change to diverse
environmental changes and forindividual environmental events (“attribution studies”) demonstrate the
important role of climate change in ongoing changes while also allowing scientists to better predict
future outcomes.”

TheForesight studyon distinguishes sixtypes of climate-related environmental changes, including:

e Sea-level rise leading to higher risks of coastal flooding, erosion and salinisation of low-lying
agriculturalland;

e ariseintropical cycloneand stormintensity;

e changesinrainfallregimes,impacting agricultural productivity;

e an increase in temperatures and related higher frequency of extreme temperatures, involving
risks to health as wellas more frequent and intense wildfires, etc,;

e achangeof atmosphericchemistry affecting crop productivity as wellas productivity of marine
and coastal ecosystems; and

o themelting of mountain glaciers affecting the exposure of mountain regionsto hazards.

In addition, however, the Foresight study also highlights non-climate related changes, notably land
degradation and coastal and marine ecosystem degradation caused by human factors.* All these
environmental changes are likely to influence ‘migration drivers’, that is the “[clomplex set of
interlinking factors that influence an individual, family or population group’s decisions relating to
migration, including displacement.”* These drivers thenwill shape migration outcomes.

¥ World Meteorological Organization (2020), p. 5.

“0'See Hallegate & Rozemberg (2017), p.255 and Jaffry, Mikulewicz & Helwig (2019), p.2.
“1See Scott for a short discussion of different approaches used in attribution studies (2016).
“2 Foresight (2011), p.51f.

“This is the definition in IOM’s 2019 edition of the Glossary on Migration (IOM, 2019, p.58).
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3.2. Keyimpacts

3.2.1. Environmental change as a driver of migration

Since the beginning of academic and policy debates on climate and broader processes of
environmental change and migration, the main focus has been theimpact of environmental change on

increased levels of migration, including displacement. The expectation that environmental change
impacts migration dynamics is, generally, supported by available evidence.*

But this evidence is more nuanced than some of the ‘alarmist’ voices in the debate on
environmental change and migration, who warn that dozens, if not hundreds of millions, of people will
be uprooted by climate change in the years and decades to come, would indicate.* Scholars have
criticised the underlying ‘environmental determinism’ informing such views, the framing of migration
as an involuntary uprooting of now stable populations and the related neglect of existing migration
dynamics and patterns.* A notable recent example for this alarmist viewpoint is a study associating
climate change, drought, internal migration and the outbreak of the conflict in Syria by a group of
climate scientists in 2015 that was widely picked up by the media and policymakers and which, in the
midst of the unfolding ‘migration and refugee crisis’ in Europe, suggested that mass migration due to
climate change was already happening. Critical reviews of the study later highlighted that the study
quickly jumped to conclusions where evidence was lacking.”

Nevertheless, there are clear links between environmental change and migration. Thus, a recent
review of the academicliterature on drivers of migration finds thatenvironmental driversindeed seem
to impact migration dynamics, although studies have largely focused on developing countries in the
Global South. Thus, slow-onset changes in temperatures and precipitation are associated with out-
migration from affectedareas. However, studies generally find that environmental factors mostly affect
migration decisions indirectly, e.g.throughthe impact onincome and wages.*

Another review of recent literature comes to a similar conclusion, finding that existing studies show a
significant impact of climate change on both international and internal migration, noting that “rising
temperatures, in agriculture-dependent countries in particular, tend to induce out-migration,” often
mediated through wages and agricultural productivity.* The study observes mixed results for natural
disasters, with almostno effects on international migration but significanteffects on long-terminternal
migration in the case of especially severe disasters (such as Hurricane Katrina), overall suggesting that
theimpact of disastersseems to be shortterm, with no significant international spill-over, a finding also

“ See for example Flavell etal. 2019, Foresight (2011), lonesco etal. (2016), McLeman & Gemenne, (2018).

* See for an analysis of securitized narratives on ,climate migration’ Bettini (2011). For a recent critical appraisal of the “fabrication of a
migration threat” see de Haas, 2020.

“ See Wiegel atal. (2019), p.2.

¥ See for the original study Kelley et al. (2015). For a short review of the debate see Karak (2019); for a thorough review of the debate and
implications for climate research see Ide (2018).

* See Czaika & Reinprecht,(2020), p. 15f. See also Flavell etal. (2019) and Neumann & Hermans (2015).

* Berlemann & Steinhardt (2017), p.377f.
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supported by empirical data on disaster-related (internal) displacement discussed in section 3.2.3,
below.*

As noted before, the impact of environmental change on migrationis often onlyindirect, with economic
and social factors the primary drivers of decisions to migrate. However, the impact on other factors
“such asincomes, livelihood opportunities,and food security” can be significant. If theseindirect effects
are factored into the analysis, the impact of environmental changes is often larger.>’ Thus, while
individuals may still see their migration decisions primarily as economically motivated,
deteriorating environmental conditions can be linked to migration dynamics by analysing the
impact of environmental change on the economy.

Disasters such as floods, stormsor droughts involve direct threatsto life and security for those affected
by them. While the impact of disasters may appear to be more immediate, their impact is similarly
mediated by socio-economic factors shaping individuals’ and communities’ vulnerability to be
adversely affected by environmental shocks,as well as their resilience in the face of these.> Forexample,
a flood may pose a direct threat to life when dwellings are flooded and become uninhabitable. The
flooding of fields or factories, in contrast, poses a threat to the livelihoods of populations in affected
areas. A decision to move elsewhere in order to maintaina family income may appear to be a voluntary
decision but is clearly dictated by the circumstances.>

Putin more generalterms, disasters may also affect other drivers of migration, such as employment
prospects or market accessibility,** and therefore the ability to stay in an area. However, alsoin the
context of classic situations of forced displacement due to violence, conflict and persecution,
environmental factors may play a role. The interaction between conflict or persecution and
environmental factors as drivers of displacement has so far been rarely studied, with the exception of
indirect links between environmental change and conflict-related displacement, as in the case of Syria
discussed above.>* However, a recent study commissioned by UNHCR, although primarily concerned
with how countries of first asylum used refugee law frameworks to respond to disasters, demonstrates
howthe 2010-11 droughtand ensuingfaminein Somalia led to renewed outflowsfromthe country and
intersected with ongoing insecurity.*

3.2.2. Environmental change and immobility

Importantly, environmental change may also cause significant levels of immobility. Indeed, one of
the central messages of the 2011 Foresight report was that people might become trapped in areas of
high vulnerability to environmental hazards, noting that “a significant group of people living in
environmentally prone locations in thefuture face a double jeopardy: they will be unable to move away

0 See Berlemann & Steinhardt (2017), p.378

* Czaika & Reinprecht (2020), p.15.

52 See for a discussion of natural hazards, crises and vulnerability and resilience Hendow et al. (2018), p.15-17.
* Flavell etal. (2019), p.12.

* Czaika & Reinprecht (2020), p.15

* Most literature on ‘classical’ displacement and environmental change is concerned with the impact impact of the large-scale presence of
refugees especially in camp-settings on the environment. See for a brief review of that literature Kraler etal. (2011), p. 24-26.

% Weerasinghe (2019).

30 PE655.591



Climate Change and Migration

from danger because of a lack of assets, and it is this very feature which will make them even more
vulnerable to environmental change.”” However, the decision to stay may also be voluntary: Individuals
may opt to stay because they see a better future compared to other alternatives. Immobility is related
both to abilities (such as financial means, social capital — that is networks in other places or the lack
thereof, as well as physical abilities and perceived employability) as well as migration aspirations.
Aspirations, in turn, may be shaped by (perceived) abilities but also positive and negative place
attachment.”® A recent survey-based study examining migrant-sending areasin highland Peru affected
by climate-related changes highlights that place attachment, ratherthan resource constraints, explain
immobility in that specific context, questioningthe underestimation ofindividuals’ agency in the notion
of ‘trapped populations’ put forward by the Foresight study and emphasising that immobility, too,
needs to be understood along a continuum.>? In some contexts, the decisions to stay putmay also be a
response to specific opportunities arising out of situations of environmental change for specific
categories of people.®

A major concern in debateson ‘trapped populations’has beenthatpopulations are willing to move and
feel the need to move, but are unable to do so.5' The Foresight study thus highlighted, among others,
the case of Somali pastoralists who were unable to relocate elsewhere in response to drought because
of ongoing conflict and insecurity, thus preventing pastoralists from utilising traditional adaptation
strategies in times of drought.®? The case of Somalia also highlights the intersection of classical issues
ofinternational protection and protectionissues broughtaboutby environmental change.

In summary, existing evidence shows that environmental change impacts migration drivers. In general

terms, four migration outcomes can be distinguished: migration, displacement, being trapped
and voluntary immobility (seefigure 3, below).

* Foresight (2011), p.29.
%8 See Zickgraf (2018).

% See Adams (2017). On the discussion of trapped populations in the Foresight study see Foresight (2011), passim and box 1.3, p.29. See also
Zickgraf (2018).

“Hendow etal. (2018, p.29) note specific employment opportunities arising in the context of flooding affecting Thailand in 2011. In a similar
vein, the departure of many labour migrants in Libya in 2011 provided increased opportunities for migrants still in the country and
working (ibid.).

6 Zickgraf (2018), p.74.

2 Foresight (2011), p.119.
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Figure 3: Mobility outcomes of environmental change
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Source: lonescu (2016), p. 19, simplifying afigure in Foresight (2011).

3.2.3. Empirical dimensions of environmental migrationand displacement

Since the mid-1980s, a series of estimates have been put forward on the volume of migration likely to
be engendered by adverse environmental changes, generally focused on migration resultingfrom slow-
onset events.®® A review of estimates conducted in the framework of the 2011 Foresight study found
existing estimates lacking on several counts. First, conceptually they were often based on vague
definitions of environmental migration and/or displacement; most lacked a clear methodology how
estimates were reached, while some were simply updated extrapolations of problematic base estimates
suggested by earlier contributionsto the debate. Finally, their temporal reference and the nature of the
figure (whether they should be understood as flows or stocks) often remained unclear.** Recent
critiques of such estimates also note that their purpose seems primarily targeted at drawing attention
and presenting potential migration engendered by environmental change in general and climate
changein particular as a security risk.®®

More importantly, efforts to estimate the scale of environmental migration and displacement in
general often rest on a simplistic equation of populations affected by environmental change
(“exposure”) and populations at risk of migrating. A recent study examining the correlation between
extreme weather events and asylum applications in the EU arguing that asylum applications will
increasein the future due to global warming can be criticised on similargrounds, namely by a simplistic
interpretation of correlations found between extreme weather events and migration flows.% As result
of the impossibility of singling out environmental drivers as a factor in migration movements, the
Foresight study and similar stocktaking exercises have thus limited themselves to providing estimates

& Flavell (2019), p.39.

% Gemenne (2011).

% See Boas etal. (2019), de Haas (2020).

% The study referred tois Missirian & Schlenker (2017).
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of exposure to climate-related hazards without attemptingto estimatethe share of the total number of
people exposed to a certain hazard (such as floods or storms) that are likely to migrate.®’

IDMC’s data collection on disaster-related displacement, however, shows that a more limited
approach that focusses on displacement is feasible and can provide high-quality estimates. Some
of the basic conceptual and methodological issues remain, but they are often not so different from
thoserelated tointernal displacement due to violence and conflict, notably as regards the question of
where to draw the line between voluntary migration and displacement (see the discussion in section
3.2.1, above).

IDMC collects data on both current displacement and displacement risk, defined as probable annual
disaster displacement with a ten-year perspective. The IDMC estimates of current displacement cover
new disaster-related displacement in a given calendar year. In addition, the dataare classified by broad
hazard category (weather related vs. geophysical events), which is further broken down into specific
hazard types (such as floods, storms, wildfires, etc.). IDMC’s “weather related” category corresponds to
the notion of “environmental change” in generaland “environmental events”in particular used for the
present report.Importantly, the number of displaced persons due to weather-related disasters cannot
be taken as numbers of displaced persons due to climate change. For this to happen, individual
weather-related disasters would have to be assessed as to whether they would have happened in the
absence of climate change - a question that so called ‘attribution studies’ seek to answer (see above).
Atthesametime, thereis robustevidence on the increasing frequency and severity of extreme weather
events and displacementcaused by weatherrelateddisasters;® it is thus a relevantstatistical indicator.

As figure 4 (below) indicates, the scale of new displacement caused by disasters outstrips by far new
displacement caused by conflict and violence. At the sametime, the figures also show the volatility of
disaster-related displacement, which is due to a number of factors, mostimportantly the type, severity
andthe geography of the event, i.e.whetherit strikes in a densely populated areaor not.

¢ See Flavell etal. (2019), p.12 for a brief discussion.
 See Flavell etal (2019), p.39.
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Figure 4: Disaster vs. conflict/violence-related internal displacement, 2008-2019 (in millions)
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Source: figures on new displacement 2008-2018 taken from IDMC (2019), figure 1, p.2; figures on new displacement in 2020
and stocks of IDPs taken from IDMC (2020).

Since 2019, IDMC has also collected figures on the stock of disaster-related internal displacement (see
figure 5, below). The relationship between new internal displacement caused by disasters vs. new
displacement caused by conflict and violence, and the total stock of disaster-related internal
displacement vs. the stock of internal displacement due to violence and conflict, demonstrates that

disaster-related displacement is largely short term, which thus corroborates existing studies on the
issue.®

Figure 5: Stock of internally displaced persons (IDPs) by cause of displacement, 2019 (in millions)

5,1(10,04%)

m Disaster = Violence and Conflict

Source: IDMC (2020).

% See on the temporality of disaster related displacement Flavell (2019), p.44.
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That being said, IDMC'’s stock data show that there are nevertheless significant numbers of disaster-
related internally displaced persons (IDPs) whose displacement situations last longer, some of whom
are at risk of ending up in a protracted displacement situation.” To date, no systematic breakdown is
availableto showthe scale of protracted and short-termdisaster-relatedinternal displacement.

Fortheroughly 288 million people newly internally displaced due to disasters between 2008 and 2019,
weather-related disasterswere the most important causes of displacement, with floods causing about
half of all disaster-related displacement. As IDMC’s 2018 Global Report on Internal Displacement
documents, disaster displacement risk is highly uneven and concentrated on five countries in Southeast
and South Asia (India, China, Bangladesh, Vietnam and the Philippines) characterised by “high levels of
exposure of people and assets, and only slow progressin national efforts to reduce vulnerability.””

Figure 6: Types of hazards causing disaster related internal displacement 2008-2019
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10,2% Mass movement
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Dry Mass Movement
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Note: The three quantitatively most important categories are shown in the first pie chart to the left. Smaller categories are
shown in the pie chart to the right.

Source: authors’ presentation of IDMC data”?

7 See IDMC (2020), p.12. The report notes the case of some 33,000 persons in Haiti still displaced as a result of the 2010 earthquake, but does
not provide a comprehensive account of protracted disaster related displacement.

71 IDMC (2018), p.60.
2 Data are available from https:/www.internal-displacement.org/database/displacement-data.
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IDMC also provides estimates on the risk of future displacement, estimating the expected annual
disaster-related displacement within a ten-year period.

Table 3: IDMC’S Disaster Displacement Risk Index (2015)

. . Average Annual Displacement | Relative Annual Displacement
Focus Region Population . -~
Risk (per 1 million people)

South Asia 1,730,000,000 9,200,000 5,300
Southeast Asia 1,990,000,000 30,000,000 15,100
South Pacific 10,800,000 45,600 4,200

Latin Americaand
Caribbean

Source: Ginnetti (2015) quoted after Flavell et al.(2019), p.39

186,000,000 809,000 4,300

Therisk assessmentmodelis based on historical data stretchingback to the 1970s and shows an upward
trend related to population growth, better disaster preparedness (fewer casualties but more people
displaced) and better reporting. While the risk model does provide some tangible measure of disaster-
related displacement risk in the medium term, broken down also by type of hazard and for different
countries, it does not allow for an assessment of the role of climate change. However, for flooding - the
most significant cause of disaster-related displacement, accounting for some 50 per cent of disaster
related displacementin the 2008-2019 period - IDMC has estimated displacement risks for the period
until 2090 (see figure 7, below) combining different scenarios established by the International Panel on
Climate Change.
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Figure 7: Relative change in global displacement risk compared with the 1976-2005 baseline
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Source: IDMC 20193, figure 2

We have incorporated the figurefor illustrative purposes only. Suffice it to say that therelative risk of
flood-related displacement will significantly rise. As the dark, bold red line in the above figure (an
average of different models in lighter red) shows, the risk is projected to increase almost five-fold
between 2010 and 2090, using the period 1976 to 2005 as a baseline.”

3.2.4. Migration as adaptation

The 2011 Foresight report and several academic papers building on it”* were particularly influential in
promoting a perspective thatconsidered migration in the context of environmental change not as
a problem whose root causes must be fought but as an adaptation strategy to adverse
environmental changes and part of the solution.”” While the role of migration in adapting to
environmental change had already been made apparentby a number of earlier studies,”® the Foresight
report was particularly influential in promoting the perspective amongst policymakers, including the
European Commission, whose 2013 Staff Working Paper on ‘Climate change, environmental
degradation, and migration’ drew heavily on the report.”” The focus on ‘migration as adaptation’ has

2IDMC (2019b).

7 See in particular Black et al. (2011) and Black et al. (2013).
75 See Foresight (2011), chapter 8.

76 See the studies quoted in Kraler etal. (2011), p.22.

77 See European Commission (2013), in particular p.8
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also been taken up by the International Organization for Migration (IOM).” As an important knowledge
broker and intermediary between academic research on environmentand migration on the one hand,
and policymakers on the other, IOMhas been animportant actorin further promotingthis perspective
amongst the latter.” The focus on ‘migration as adaptation’ needs to be understood in the context of
the debates in global climate change policy on adaptation to climate change,and specifically the 2010
Cancun Adaptation Framework.® The significance of this understanding of migration is that it provides
a strong rationale for the promotion of mobility and migration options, both with regard to domestic
situations and internationally, even if actual or potential environmental change will not, and in most
cases cannot be the only political rationale for facilitatingmovement, for example through the creation
and consolidation of free movement areas and regional arrangements for migrationand settlement. In
more general terms, the “migration as adaption” perspective shows that migration can be used as a
means to an end, in the same way as migration has been shown to have positive effects on human
development.®

Based on ample evidence that migration presented a standard coping strategy vis-a-vis environmental
changes,®the Foresight reportrecommended the creation of policies enabling affected populations to
embrace migration as a coping strategy, while - as a last resort - also developing policies regarding
planned relocation®in contexts where areas become inhabitable in a longer term, whether as a result
of slow-or sudden-onset events. Directed mainly at internal situations, the conclusions of the Foresight
study nevertheless have broader ramifications and also raise the question of broader mobility options
across international borders, whether in a regional or a more global context. The study itself
recommended enhancinglivelihoods, including by migration, facilitating temporary and circular labour
migration and remittancesand utilisingmigrationas an insurance strategy against risks associated with
environmental change.®

3.3. Conclusions

This chapter has provideda review of the existing evidence on migration, mobilityand displacement. it
has shown that climate change is likely to increase the likelihood of a number of natural hazards,
which in turn will have significant effects on migration drivers. In most situations, environmental
events do not per se trigger migration. Even in the case of disasters, movement is often a response
to consequences of the disaster rather than a response to a life-threatening situation as such, and
thus is mediated by a variety of social, economic and political factors. Importantly, the impact of
environmental changes is highly differentiated and generally affects vulnerable populations
disproportionately.

78 See the landing page of IOM’s Migration, Environment and Climate Change division at https://www.iom.int/migration-and-climate-
change, which mentions the promotion of migration as climate change as one three focus areas in that area — alongside prevention of
forced migration in the context of environmental change and assistance to forcibly displaced due to environmental factors. See also
Wiegel etal. (2019), p.3.

7% See Sakdapolrak et al. (2016), p.82.

% See Sakdapolrak et al. (2016), p.82.

8 UNDP (2009).

82 See references in Czaika & Reinprecht (2020), p.15.

8 Relocation refers to the domestic context. For cross-border planned movements, the term resettlement is used.
8 Foresight (2011), in particular chapters 6 and 8.
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This chapter has highlighted the focus of much of the debate on environmental migration and
displacement on the role of environmental change in general and climate change in particular on
triggering migration. Existing estimates put forward, largely by climate scientists, have been
shown to be problematic and resting on a simplistic and deterministic understanding of the
relationship between environmental change and migration, typically lacking basic quality criteria
such as precision of the concept to be measured and transparent methodology. However, for over a
decade, IDMC has been collecting data on current disaster-related displacement. Since 2020, data on
total stocks of disaster-related internal displacement are also available. This data collection provides a
robustand continuouslyimproved evidence base thatshould be the basisfor any further development
of data on global disaster-related displacement. Apart from the expansion of existing data collection to
cover more types of displacement —such as has happened with the recent addition of drought-related
displacement —data collection could be extended to cover cross-borderdisplacement. IDMC’s disaster
displacement risk modelling offers a promising avenue for assessing future risks of disaster-related
displacement, including assessing the likely impact of climate change on weather-related disaster
displacement.

As this chapter has shown, environmental change cannot only act as a driver of mobility, it may also
trigger significant immobility. In addition, it may adversely affect immobilised populations, such as
persons in protracted displacementsituationsas a result of conflict, persecution or violence.

Finally, migration also needs to be seen as part of the solution and not just as an effect of

environmental change. The notion of ‘migration as adaptation’ highlights the need to embrace the
idea that mobility, including cross-border mobility, can and indeed needs to be part of responses to

adverse environmental changes and provides another rationale — apart from economic or
development-related reasons-to promote migration.
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4. FILLING A GAP: INTERNATIONAL POLICY INITIATIVES
ADDRESSING PROTECTION IN THE CONTEXT OF ENVIRONMENTAL
MIGRATION AND DISPLACEMENT

KEY FINDINGS

Environmental migration and displacementhas become anincreasingly visible topicin international
policy discussions and initiatives. Efforts to address the issue can be seen in frameworks, guidance
and other action in the fields of migration and displacement, climate change and disaster and
humanitarianand developmentassistance.

In the field of migration and displacement, much of these effortsfocus oncross-borderdisplacement.
The state-led Nansen Initiative has been particularly active both globally and regionally in
strengthening protectionfor environmentally displaced persons, although it does notfocus on slow-
onset disasters. Meanwhile, the Global Compact for Safe, Orderly and Regular Migration has raised
the profile of environmental drivers of migration and ways to address them through international
cooperation.

Preventing and responding to environmentally induced displacement has been part of broader
globaldiscussions on climate change and disasters, notably through the United Nations Framework
Convention on Climate Change andits Paris Climate Conference as well as the Sendai Framework for
Disaster Risk Reduction 2015-2030.

The issueis also on the agenda of humanitarian and development actors, as reflected in the 2030
Sustainable Development Agenda and 2016 World Humanitarian Summit and Platform on Disaster
Displacement.

In addition to such globalinitiatives, several regional initiatives, especially in Africa and Latin America,
as well as national-level efforts, particularly in the Pacific, represent important steps in strengthening
frameworks for protection in the context of environmental migrationand displacement.

While this momentum has led to progressin filling protection gaps, the largely voluntary nature of
theseinitiatives and the need to effectivelyimplementthem all remain key challengesto an effective
response —amid expectations that climate changewill continue.

Since the publication of the 2011 European Parliament study, the link between migration, mobility
and climate change has moved from the margins of policy debates at the international level to a
more prominent place both in the context of specific debates on climate change and those
related to migration and forced displacement, as well as broader conversations about
humanitarian and development assistance. These issues have been touched upon in a series of
initiatives, including new formats forexchanging practices and supporting policy development and the
creation of (mostly) soft law instruments considering environmental displacement. This chapter
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summarisesthe progress of debatesand actions atthe international level and reviews major milestones
in different arenas in which environmental migration and displacement hasbeen addressed.

Figure 8: Milestones in the global governance of environmental migration and displacement,
2011-2020

Migrants in Countries in Crisis Initiative
releases Guidelines to Protect Migrants
in Countries Experiencing Conflict or
Natural Disaster

Platform on Disaster

Displacement
Launched at World Global Compact for Safe, Orderly

Humanitarian Summit and Regular Migration adopted

Nansen Initiative launched Global Compact on Refugees
affirmed

Paris Agreement reached (coming into effectin 2016)
and Task Force on Displacement created at COP 21

Sendai Framework for Disaster Risk
@ Migration and displacement Reduction 2015-2030 adopted

@ Climate change and disasters
@ Humanitarizn ald and development @ Agenda for the Protection of Cross-Border Displaced

Persons in the Context of Disasters and Climate Change endorsed

@ 2030 Sustainable Development Agenda adopted

Source: authors’ compilation and Camilla Fogli, ICMPD

With climate change expected to become an increasingly important issue, a range of multilateral
initiatives have endeavoured to strengthen protections for those displaced for environmental
reasons and to foster the resilience of those who could potentially be displaced. The Nansen
Initiative was thefirst globalinitiative addressing cross-bordermovementsin this context,spurringand
inspiring many of the efforts that followed. In addition, both IOM and UNHCR have taken up the topic
and both helped to support state-led initiativesand addressed it in their ongoing work.

IOM has worked on environmental migration in its operations, research, policy and advocacy activities.
These efforts centre around its three overarching objectives on this topic: minimising involuntary and
unmanaged migration; supporting and protecting forced migrants; and promoting migration as a
climate change adaptation strategy.® While it has worked on the migration-environment-climate
change nexus since the 1990s, MSs first requested that IOM report on its work in this area in 2007. In
2015, the agency created the Migration, Environment and Climate Change Division to spearhead work
on the subject.®*Its work includes:®

e participating in global processes, including the Global Compact for Safe, Orderly and Regular
Migration (GCM), United Nations Framework Convention on Climate Change (UNFCCC), United
Nations Convention to Combat Desertification, Sendai Framework for Disaster Risk Reduction,
2030 Agenda for Sustainable Development and Global Forum on Migrationand Development, as
well as regional dialogues;

% See https:/environmentalmigration.iom.int/iom-and-migration-environment-and-climate-change-mecc.
& JOM (20190), p. 2.
810M (2019¢).
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e fundingandimplementing projectsaddressing environmental migration and displacement;

e conducting capacity-building activities for policymakersand practitioners, including regional and
nationaltrainings;and

¢ undertaking research and strengthening data collection to build the evidence base on the nexus
oftheseissues.

Recognising that environmental and climate change will become increasingly important to migration
governance, IOMhas incorporated theissueinto its 2019-2023 Strategic Vision.®

As with IOM, UNHCR has long paid attention to environmental change and displacement, often with a
specific focus on the nexus of forced displacement under its mandate and environmental change.
Recognising that forcibly displaced personsdepend on the environment for food, warmth and shelter,
and that the scarcity of natural resources can spark competition or worse, the agency has undertaken
efforts to strengthen sustainable management of the environment, decrease environmental
degradation and improve the availability of resources for displaced persons and host communities.
Meanwhile, given the scale of displacement in disaster contexts, climate change and disasters have
become an increasing concern for UNHCR, and the agency has worked to respond to relevant
protection challenges.®* UNHCR has been working on displacement in the context of climate change
since the mid-2000s, and its efforts in this area have included:

e supporting states in devising legal and policy approaches to extend protections to those
displaced by climate change, including through state-led initiatives such as the Nansen Initiative
and Platform on Disaster Displacement (PDD);

e drafting guidelines for temporary protections;

e promoting policy coherence regarding protection across frameworks such as the Global
Compacts, Sustainable Development Goals (SDGs) and Sendai Framework for Disaster Risk

Reduction;

e providing technicalassistance to the UNFCCCand othersupport in international fora;”

e participating in responses to natural disasters, including in interagency responses to disaster-
induced internal displacement;*'

e developing, with partners, guidanceregarding planned relocation; and

e conducting researchaimed at filling gaps and informing policy and operations.*

& 10M (2019b)
8 See https://www.unhcr.org/en-us/environment-disasters-and-climate-change.html.
% UNHCR (20170).

"UNHCR (2019) L.

%2 See https://www.unhcr.org/en-us/climate-change-and-

disasters.html#:~:text=UNHCR%20recog nizes%20that%20the%20consequences,and%20other%20people%200f%20con cern.&text=I1t%
20recognizes%20that%20'climate%2C%20environmental,o0f%20climate%20 change%20are%20numerous.
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UNHCR pledges in its 2017-2021 Strategic Directions to support the enhancement of protection
solutions for environmentally displaced persons in law, policy and practice; the agency has since
appointed a specialadvisor on climate action.®

In 2019, the United Nations (UN) Secretary General created the High-level Panel on Internal
Displacement and tasked members with finding solutions for the rising number of IDPs across the
world.”* The United Nations DevelopmentProgramme (UNDP) has also workedto tackle theissue, from
thelens of long-term developmentefforts including the 2030 Agenda for Sustainable Development.*
Meanwhile, the issue has also been discussed at high-level dialogues such as the Global Forum on
Migration and Development and in regional consultative processes. Multilateral development banks
have also been active in this space to varying degrees, illustrating that a range of international
organisations are incorporating environmental displacement into their strategy development and
programming.

As international and regional initiatives have gained momentum, they have enhanced ways in which
policymakers and other stakeholders think about and respond to the issue of environmental
displacement, including through information sharing, the development of practical
recommendations and capacity-building efforts. They have also underscored the utility of
international cooperation to address the issue of environmental migration and displacement and
have helped to fill in key gaps, particularly related to concrete guidance and strategies for
policymakers. However, the voluntary and fragmented nature of most of these effortsand the need to
effectively implement them remain key challenges to responding to environmental migration and
displacement. Meanwhile, all signs point to continued implications for displacement and other forms
of migration in the context of climate change, necessitating an effective protection response.

4,1. Background:international protection instruments in the context of
environmental displacement

The international refugee regime, enshrined in the 1951 Refugee Convention, defines a refugeeasa
person who, owing to a well-founded fear of being persecuted for reasons of race, religion, nationality,
political opinion or membership of a particular social group, is outside his or her country of nationality
(or habitual residence for stateless persons) and is unable or, owing to such fear, unwilling to avail
himself or herself of the protection of that country.®® To enjoy the protection given by the Convention,
a person must fulfil all elements of the refugee definition. According to most commentators of
international refugee law, there are a number of difficulties in applying the 1951 Refugee
Convention in the context of natural disasters.”” Two main arguments (among others) that have

*Platform on Disaster Displacement (2018a), p.10; UNHCR (2017b), p.18..
% See https://www.un.org/internal-displacement-panel/content/high-level-panel.

% See https://www.undp.org/content/undp/en/home/2030-agenda-for-sustainable-development/prosperity/recovery-solutions-and-
human-mobility/migration-and-displacement.html.

% Art 1A 1951 Convention Relating to Status of Refugees.

7 Scott referring to various court decisions and the understanding articulated by Dr Jacob Robinson, Israeli Ambassador Plenipotentiary to
the Refugee Convention at the Twenty-Second Meeting of the Conference of Plenipotentiaries remarking that the refugee definition
‘obviously did not refer to refugees from natural disasters (Scott (2020) chapter 1.2.); see also UNHCR at
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been raisedin this discussion are: 1) that natural disasters do not discriminate, while this is an integral
feature of the refugee definition® and 2) it is difficult to identify a persecutor in environmentally
induced cases.”

The inoperability of the refugee definition forenvironmental claims has beenalso acknowledged by the
former High Commissioner for Refugees, Antonio Guterres, who stated that ‘adopting the terminology
of "climate refugees" “or "environmental refugees" would only complicate and confuse UNHCR's efforts
to protect victims of persecutionand armed conflict."'® Among other reasons, he referredto the lack of
a “persecutor” and the “indiscriminate nature” of its impact.'* Still, some people affected by climate
changehave based their claims on the Refugee Convention (see below section 5.3.5).

In contrast, regional refugee protection instruments in Africa and Latin America employ a wider
refugee definition. The 1969 Organization of African Unity (OAU) Refugee Convention also
extends protection to “every person who, owing to external aggression, occupation, foreign
domination or events seriously disturbing publicorder in either part or the whole of his country of origin
or nationality, is compelled to leave his place of habitual residence in order to seek refugein another
place outside his country of origin or nationality.” While the transposition of the OAU convention in
national law by signatory states is far from complete, some African countries applied the OAU
Convention’s expanded definition on a prima facie basis to Somalis who were victims of famine threats
and unable to receive assistance from domestic authorities.” Additionally, Ethiopia endorsed the
Protection Agenda'®toopenits borders to persons compelled to leave their place of habitual residence
dueto natural disasters, while Kenya welcomed some 200,000 Somalis fleeing such calamities without
invoking the OAU Convention.'*

In a similar vein, the 1984 Cartagena Declaration on Refugees uses a definition of refugees that is
broader thanthe 1951 Refugee Convention and asthe OAU convention includesa reference to persons
fleeing ‘other circumstances which have seriously disturbed public order.”'” While this provides
flexibility for states, who may wish to apply the definition to those displaced due to natural or
environmental disasters, such an application is not necessarily required.'®

While the aforementioned instruments outline protectionsfor cross-border movements, it was notuntil
1998 that international standards were reached for IDPs. Due to this protection gap, a rising number of
IDPs in the 1990s resulting from conflict and humanrightsabuses, and requests forthe development of
a framework to address their needs by the UN Commission on Human Rights and General Assembly,

https://www.unhcr.org/49e4a5096.html; ; Cohen, R.and Bradley, M. (2010); McAdam (2011); Kalin, W and Schrepfer, N (2012); Scott, M
(2019).

% Scott (2020), p.4.

* McAdam (2011), p.12.
% Guterres, A. (2012)
lbid.,

192 McAdam (2016), p.1536.

% The Nansen Initiative (2015a).
194 McAdam (2016), p.1537.

1% UNHCR (1984), p.36, see alsohttps://www.unhcr.org/en-us/about-us/background/45dc19084/cartagena-declaration-refugees-adopted-
colloguium-international-protection.html.

19 UNHCR (2013), p.4, 6-7,
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the non-binding Guiding Principles on Internal Displacement were ultimately created under the
auspices of Representative of the UN Secretary General on IDPs Francis Deng after a multi-year
process.'” The Guiding Principles lay out 30 standards for protection, taking and adjusting principles
from human rightsand humanitarian law and applying them toIDPs; while non-binding, they are based
on and consistent with binding laws and have gained significant traction among the international
community as a useful tool for addressing internal displacement.’® For instance, among others, the
Guiding Principles form the basis for the Inter-Agency Standing Committee (IASC) Framework on
Durable Solutions forInternally Displaced Persons.'” The Guiding Principles define IDPs as persons who
were compelled to leave their homes or habitual residences, ‘in particular as a result of or in order to
avoid the effects of armed conflict, situations of generalised violence, violations of human rights or
natural or human-made disasters, and who have not crossed an internationally recognised State
border."® The Guiding Principles thus also apply to internal displacement caused by
environmental events.'"" They do not foresee a specific status for IDPs, as these people are expected
to be ableto enjoy the samerights as other citizens and legal residents in a country. But they do spell
out a number of specific protections that are particularly relevant in the context of internal
displacement, such asthe prohibition from arbitrary displacement, includingarbitrary evacuationin the
case of disasters or the obligation of authorities to prioritise all feasible alternatives to displacement
(principle 7).""* The Guiding Principles do not explicitly consider indirect causes for migration, for
example the economic consequences of disasters. As a result, it is not always clear who exactly falls
under them." This question is not just an academic question, but may becomerelevant, for example,
when state authorities decide who should be eligible for IDP assistance programmes.

The voluntary nature of these guidelines means that they are only binding if states incorporate them
into their domesticlaws. By June 2020, the Global Database onIDP Laws and Policies''*recorded 26 IDP
laws (i.e. binding regulations) in 14 countries and 60 policies (i.e. guidelines outlining the main goals of
the government) in 36 countries. An analysis of IDP laws and policies revealed that a minority, about
one-third, addressed disaster-related displacement.'> More broadly, although the Guiding Principles
have been seen as an important tool that could be leveraged to strengthen protections for this
population from, during and following displacement, for several reasons, efforts largely continue to
focus on addressing protection in the context of cross-border rather than internal displacement, as
illustrated by the initiatives explored in this section.'’®

While the Guiding Principles provide recommendations on responding to internal environmental
displacement, to date there is no established global instrument that would address cross-border

197 See for the guiding principlesOCHA (1998). ; For an early commentary by one of the experts involved in the drafting see Cohen (2001)
1% Cohen (2001)

% Bradley et al. (2017) .

O UN (2004), p.1.

" Kraler et al. (2011), p.41.

"2 See also Cohen (2001).

"3 Kraler et al. (2011), p.42.

" See Global Protection Cluster https:/www.globalprotectioncluster.org/global-database-on-idp-laws-and-policies /.

> Nicolau & Pagot (2018),

¢ For a discussion of these reasons see Kraler et al. (2011), p.41-42.
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migration related to climate change. The international legal landscape therefore leaves a
protection gap regarding people who are forced to flee their country of origin (or habitual
residence) due to environmental reasons and who are not protected by regional instruments.
Thus, it is because of the lack of a dedicated legal instrument that would allow people affected by
climate change to cross an external border in order to seek refuge that people have sought to use
existing international protection frameworks to seekrefuge in othercountries.”

4.2. Initiatives and instruments in the field of migration and
displacement
This section discusses efforts of stakeholdersin the area of migration and displacement to address

environmental migration anddisplacementat the globalandregional levels. Table 4, below summarises
the main global and regionalinitiatives.

Table 4: Overview of key instruments and initiatives concerning environmental migration and
displacement

Binding Type of situation

Name of tool
? addressed

Agency or initiative

Persons fleeing across
borders, including because

Organization of African Unity Adopted in OAU (since renamed Regional - Yes of events seriously
(OAU) Refugee Convention 1969 the African Union [AU]) Africa disturbing public orderin
part of or the entire
country
Colloguium on the Persons fleeing across
. . International Protection  Regional - borders, |.nclud|ng those
Cartagena Declaration on Adopted in . . leaving due to
of Refugeesin Central Latin No .
Refugees 1984 . . . circumstances that
America, Mexico and America iously disturb publi
Panama seriously disturb public
order
IDPs who have been
- S . compelledto leave their
P
Guiding ;irslnljﬁ)elt:s::tlntemal res;egngtgd n United Nations (UN) Global No homes, including because
s of or to avoid natural
disasters
In effect as of IDPs who have been
Kampala Convention 2012 (adopted AU Reglqnal h Yes compelled to leave their
in 2009) Africa homes for reasons

"7 McAdam (2015), p.132.
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Brazil Declaration and Plan of
Action (BPA)

Agenda for the Protection of
Cross-Border Displaced
Persons in the Context of
Disasters and Climate Change

Guidelines to Protect
Migrants in Countries
Experiencing Conflict or
Natural Disaster

Guide to Effective Practices
for RCM Member Countries:
protection for persons
moving across borders in the
context of disasters

Regional guidelines
regarding protection and
assistance for persons
displaced across borders and
migrants in countries affected
by natural disasters

Global Compact for Safe,
Orderly and Regular
Migration (GCM)

Global Compact on Refugees
(GCR)

Protocol on Free Movement
of Persons in the IGAD region

Source: authors’ compilation
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Adopted in
2014

Endorsed in
2015

Releasedin
2016

Adopted in
2016

Adopted in
2018

Adopted in
2018

Adopted in
2018

Endorsed in
2020 [awaiting
signing by
Heads of
State]

Cartagena +30

Nansen Initiative and
Platform on Disaster
Displacement (PDD)

Migrants in Countries in
Crisis (MICIQ)

Regional Conference on
Migration (RCM)
[developed by Nansen
Initiative]

South American
Conference of
Migration (CSM)

UN

UN

Intergovernmental
Authority on
Development (IGAD)
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Regional - Refugees and displaced
Latin persons, including due to
. No .
Americaand climate change and
Caribbean disasters

Cross-border displacement
Global No due to climate change and
natural disasters

Migrants already in
Global No countries experiencing
conflict or natural disasters

Regional -
Central and Foreigners affected by
No -
North natural disasters
America
Cross-border displacement
. due to climate change or
Regional - .
natural disasters and
south No migrants already in
America 9 y

countries experiencing
natural disasters

International migration,
including in the context of
Global No natural disasters, climate
change and environmental
degradation

Refugees, including those
whose drivers of
displacement were
Global No impacted by climate,
natural disasters or
environmental
degradation

[Not yet Free cross-border
Regional - signed movement of persons,
East Africa or including due to disasters
ratified]
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4.2.1. Globalinitiatives

Since the 2011 report, several state-led, global initiatives have addressed the issue of environmental
migration and displacement. The Nansenl|nitiative in particularhas played a key rolein this regard.

4.2.1.1. TheNansen Initiative and related efforts

The Nansen Initiative was established to help address the protection gap for persons displacedacross
borders as a result of disasters and climate change. Its work builds on the 2010 UNFCCC Cancun
Agreements, which call for ways to strengthenknowledge and collaborationregarding climate change
and displacement, as well as conclusions of the 2011 Nansen Conference on Climate Change and
Displacement.'"® Following the 2011 Nansen Conference, Norway and Switzerland committed to
working towards a more coordinated approach to addressing the protection needs of those displaced
across borders due to disasters and climate change at the 2011 UNHCR Ministerial Conference.'® The
Nansen Initiative was then launched as a state-led project with the support of additional countries and
stakeholders in 2012."® The Initiative has undertaken a range of state-led consultations with
government and civil society stakeholders in five regions of the globe. These were then brought
together for a global discussion in 2015. Rather than creating new legal obligations or standards, the
Nansen Initiative has worked to foster a global consensus on components of a protection agenda for
those displaced across borders by natural disasters and climate change, which could then be used to
craft various laws and agreements at different levels.'

The work of the Nansen Initiative culminated in the Agenda for the Protection of Cross-Border
Displaced Persons in the Context of Disasters and Climate Change (‘Protection Agenda’), which was
endorsed by 109 government delegations in 2015.'* This document consolidates findings from the
regional consultationsand meetings and was developed as a toolboxfor statesand other stakeholders
responding to cross-borderdisplacement. It aims to support these actors by offering a frameworkfor a
comprehensive response before, during and after displacement, and includes examples of good
practices for temporaryand long-term solutions while also exploring gapsand challenges. The Agenda
focuses on cross-border displacement, looking at the admission and stay of persons moving across
borders as well as not returning those already present in a foreign country. However, it also addresses
IDPs and ways in which countries of origin can manage risks of displacement through redudng
vulnerability and fostering resilience, including migration as a strategy to cope with impacts of climate
changeand natural disasters. The Protection Agenda calls for inter-sectoral coordination in policy and
practice, encompassing migration management, humanitarian aid, development, human rights and

"8The Nansen Initiative 20153, p. 15; United Nations Framework Convention on Climate Change (UNFCCC) 2011
https://unfcccint/resource/docs/2010/cop16/eng/07a01.pdf

""The Nansen Initiative, https://www.nanseninitiative.org/secretariat/

120 A Steering Group, Consultative Committee, Envoy and Secretariat oversaw the work of the Initiative. The Steering Group was chaired by
Switzerland and Norway and alsoincluded Australia, Bangladesh, Costa Rica, Germany, Kenya, Mexico, and the Philippines. See the
Nansen Initiative, https://www.nanseninitiative.org/secretariat/.

121 See https://www.nanseninitiative.org/secretariat/; Kalin (2015).

22The Nansen Initiative 2015a; See also https://www.nanseninitiative.org/global-consultations/
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other fields, and promotes the incorporation of good practices into regional, sub-regional and state
organisations to addresstheir particular contexts.'*

Upon the endorsement of the Protection Agenda, the PDD was created to support the implementation
of its recommendations. Launched at the 2016 World Humanitarian Summit (WHS), the Platform is led
by France and Fiji'**and forges partnerships for multi-sectoral dialogues,information sharing and policy
development.'® Its activities are aimed at supporting interested countries and stakeholders in
strengthening protection for environmentally displaced persons, including information sharing,
promoting data collection and harmonisation, building partnerships with a range of stakeholders and
offering input to policy processes, including the GCM.'?

Professor Walter Kdlin, envoy of the Nansen Initiative, remarked thatits consultationsunderscored the
importance of regional and sub-regional organisations as actors supporting national governments in
finding protection solutions.'” Indeed, the Nansen Initiative has informed global and regional
processes, and in doing so, has helped to further the development of policies and tools addressing
environmental displacement. For instance, it has influenced policy processes in Latin America, notably
the Cartagena +30 and Regional Conference on Migration ', as well as the Strategy for Climate and
Disaster Resilient Development in the Pacific.® At the international level, the Initiative’s outcomes
supported theincorporation of internaland cross-border disaster-related displacement into the Sendai
Framework for Disaster Risk Reduction2015-2030. It has also informed negotiationsregarding the 2015
Paris Climate Change Agreement and consultations undertaken as part of the 2016 WHS (these are
discussed later in this section).™®

4.2.1.2. Migrants in Countries in Crisis

The breakout of conflict in Libya in 2011, a destination and transit country for a significant number of
migrants, led the international community to launch the Migrants in Countries in Crisis (MICIC)
Initiative. This Initiative sought tofillgaps in emergency preparedness andresponse, efforts which have
often overlooked the needs of migrants.”' MICIC was a state-led effort, co-chaired by the Philippines
and the United States, that workedto strengthen protection for migrants affected by a natural disasters
or conflict. MICIC was launched in 2014 at the Global Forum on Migration and Development. Following
research and consultations, it released non-binding Guidelines to Protect Migrants in Countries

Experiencing Conflict or Natural Disaster in 2016 to offer practical guidance for actors providing
protections while preparing for and responding to crises.’** These Guidelines provide

'%The Nansen Initiative (2015a), p.19, 7.

12Other members of the Steering Group are Australia, Bangladesh, Brazil, Canada, Costa Rica, European Union, Germany, Kenya,
Madagascar, Maldives, Mexico, Morocco, Norway, Philippines, Senegal, and Switzerland. See Platform on Disaster Displacement,
https://disasterdisplacement.org/about-us/the-steering-group.

%See https://disasterdisplacement.org/.

25PDD (2018a)..

27K3lin (2015).

122 K3lin (2015); Betts (2015)

12 K5lin (2015).

130K35lin (2015).

31 See https://micicinitiative.iom.int/about-micic/background.

132 See https://micicinitiative.iom.int/about-micic andhttps:/micicinitiative.iom.int/about-micic/consultations.
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recommendations for states and international organisations as well as civil society and the private
sector (and representatives from all of these sectors participated in the consultative process).'*
Additionally, the MICIC website houses an online repository of good practices to which stakeholders
can contribute.” Although the initiative itself has ended, it has given rise to a variety of capacity
building activities addressing its recommendations. While migrants have been impacted by conflicts
and natural disasters in destination or transit countries, such as hurricanes in the United States or
conflictin Yemen, their specificneeds areoften not incorporated intoresponses. MICIC's work targeting
this specific, overlooked context can be seen as part of broader efforts to close protection gaps faced
by at-risk migrants.'*

4.2.2. Addressing cross-border movementin two regional contexts

With most cross-border displacement occurring within world regions, sub-regional and regional
organisations stand to play important roles in strengthening protection responses.’*® While
consistent data collection remains a challenge, the information available illustrates that Africa and
Central and South America have the most occurrences of disaster-related displacement across
international borders.” With environmental displacement a particularly pressing issue in these areas
of the world, this section highlights efforts to strengthen protection for affected populations in Africa
and the Americas.

4.2.2.1. The Americas: Guidance for disaster-relateddisplacement protection

Tropical storms and hurricanes have affected millions in the Americas, with storms increasing in
strength because of climate change. Meanwhile, earthquakes, floods, landslides, volcanoes and other
disasters have also had significant consequences, while droughts present a challenge of a more
extended nature.” In fact, the United Nations Office for the Coordination of Humanitarian Affairs
named Latin America and the Caribbean as the second most ‘disaster-prone’ world region.™? Such
disasters can sparkmigrationmovementsand have led regional governmentsto seek ways to deal with
their cross-borderdisplacement impacts.

As noted above, the Cartagena Declaration on Refugees embraces a broad definition of refugees,
applicable to persons displaced by disasters.To mark the 30thanniversary of the CartagenaDeclaration
(Cartagena +30), 28 Latin American and Caribbean governments met in Brasilia in 2014 and adopted
the Brazil Declaration and Plan of Action (BPA). This document, developed following a year-long
consultative process, was aimedat respondingto new protection challengesand solutionsfor the next
decade. It builds off of regional structures, the 1994 San José Declaration on Refugees and Displaced
Persons and 2004 Mexico Declaration and Plan of Action to Strengthen the International Protection of

33 MCIC (2016),
34 The MICIC repository of practices can be viewed at https:/micicinitiative.iom.int/rep ository-practices.

35 Foreword to the Guidelines by the Special Representative of the United Nations Secretary-General for International Migration, Peter
Sutherland: MCIC (2016), p.5.

3The Nansen Initiative (2015a), p.10.

3’ The Nansen Initiative (2015a), p.6.

38 UN Office for the Coordination of Humanitarian Affairs (2020), p.5.
39 UN Office for the Coordination of Humanitarian Affairs (2020), p.2.
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Refugeesin Latin America, and is meant to serveas a blueprint forcooperation and protection solutions
for displaced and stateless persons.® In the BPA, signatory countries acknowledge the challenges
related to climate change, naturaldisasters and ensuing displacement, including the need to increase
their focus on this topic.™ Participants pledge toworktogetherto respond to new displacementtrends
and put creative solutions for displaced personsinto action. The BPA contains a list of programs related
to the areas of asylum, solutions, solidarity, statelessnessandregional cooperation, that are to be carried
out by governments(as willing) by 2024. In addition to its importance in the regional context, the BPA
influenced the consultations surrounding the Global Compact on Refugees (GCR) and Comprehensive
Refugee Response Framework."? In its first triennial progress report, covering 2015-17, UNHCR finds
improvements in several aspects, including the areas of asylum, alternative legal pathways, local
integration, and elimination of statelessness.'® It concludes that, looking at the current situation and
good practices thus far, establishing protection measures for persons affected by climate change and
natural disasters is among the priorities for strengthening the quality of asylum and ensuring full BPA
implementation.'* Meanwhile,improvingresponses tonatural disaster-related displacement is among
the priorities named for enhancing regional and international cooperation.'

Meanwhile, the Nansen Initiative has worked with Central American countries, holding consultations
followed by a 2015 workshop thatincluded a study of laws, policies and practices in the region that
have been used to respond tothe needs of those displaced by disasters.' At thisworkshop, the Nansen
Initiative received feedback that countries wanted more concrete guidance on how immigration law
can better support displaced personsand workedto develop such atool.'” The Regional Conference
on Migration (RCM), a multilateral body consisting mostly of Centraland North American countries,'*
endorsed the resulting Guide to Effective Practices for RCM Member Countries: protection for
persons moving across borders in the context of disasters (‘Effective Practices Guide’), drafted by
the Nansen Initiative, in 2016. It offers guidance to RCM Member Countries on how they can respond to
the temporary humanitarian protection needs of persons affected by sudden-onset disasters using
examples from current laws, policies and practices, with a focus on the use of immigration law. ' The
Effective Practices Guide focuses on three groups of people:

1.those who wish to enter a foreign country, seeking temporary protection and support before (in
anticipation of), during, or after a disaster has takenplace in their country of origin;

0 See https://www.unhcr.org/en-us/brazil-declaration.html.
“!'Cartagena +30 (2014) f; UNHCR (2014)
“2UNHCR (2018), p.11.

“3UNHCR (2018), p.11.

* UNHCR (2018), p.99.

% UNHCR (2018), p.101-02.

6 Cantor (2015) https://www.fmreview.org/climate change-disasters/cantor; Nansen Initiative (2016) https:/disasterdisplacement.org/wp-
content/uploads/2016/11/PROTECTION-FOR-PERSONS-MOVING-IN-THE-CONTEXT-OF-DISASTERS.pdf; Nansen Initiative (2015b)
https://disasterdisplacement.org/wp-content/uploads/2015/07/150715 FINAL BACKGROUND PAPER LATIN AMERICA screen.pdf.

7 Cantor (2015).

“8Current Member Countries are Belize, Canada, Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Nicaragua,
Panama, and the United States. Argentina, Colombia, Ecuador, Jamaica, and Peru have observer status. See
https://www.rcmvs.org/en/about-us.

 Nansen Initiative (2016).
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2.thoseinaforeign country atthe timethata disastertakes place in their country of origin and who
wish to stay in this foreign country to avoid disaster-relatedimpacts;and

3.thosewho arein aforeign countrythathasexperienced a disaster and are seeking protection and
supportthere.

In addition to reviewing applicable laws, the guide explores regional practices, including those
concerning theidentification of affected personsand the use of processes related to the admissionand
stay of different categories of migrants.” The guide takes the approach of looking at existing tools
rather than developing new requirements. Since its adoption, Costa Rica and Panama have used the
Effective Practices Guide as a resource to inform the development of Standard Operating Procedures
for joint responsesto environmental displacementacrosstheir shared border, thereby helping to spur
further measures to address the needs of those displaced.™' It hasalsobeen used asa resource to inform
the response of authorities to natural disasters, such as Costa Rican officials in the aftermath of
Hurricane Ottoin 2016.'*

Pointing to the utility of such a resource, the South American Conference of Migration (CSM)">*
signalled its desire to develop similar guidance in 2017."** The CSM adopted its own guidelines the
following year, Regional guidelines regarding protection and assistance for persons displaced
across borders and migrants in countries affected by natural disasters.'>> These focus on cross-
border displacement due to natural disasters and migrants already in countries experiencing natural
disasters. This document, like its RCM counterpart, explores policies and practices thathave been used

torespond to displacementin these contexts. '

Although the RCM and CSM guidelines are non-binding and do not establish governmental
obligations, they are viewed as important steps in enhancing protection for people displaced
across borders by natural disasters and as a tool for further policy development in this area.'’

4.2.2.2. EastAfrica:TheProtocolon Free MovementofPersonsin the IGAD Region

The Intergovernmental Authority on Development (IGAD), an intergovernmental body in the East
Africaregion, was created to address issues of drought and desertification.'*®In a region where rainfall

is inconsistent, land and environmental degradation can exacerbate challenges of food insecurity,

® Nansen Initiative (2016).

1K&lin & Cantor (2017) https:/www.fmreview.org/latinamerica-caribbean/kaelin-cantor.

52 K5lin & Cantor (2017).

3 Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, Guyana, Paraguay, Peru, Suriname, Uruguay, and Venezuela are Member States;
Mexico is an observer state.

%4K3lin & Cantor (2017).

35t focusses on cross-border displacement due to natural disasters and migrants already in countries experiencing natural disasters. The
original name of the document is ‘Lineamientos regionales en materia de proteccion y asistencia a personas desplazadas a través de
fronteras y migrantes en paises afectados por desastres de origen natural’. PDD (2019) https://disasterdisplacement.org/wp-
content/uploads/2019/06/CSM-Lineamientos-regionales-personas-desplazadas-por-desastres_compressed.pdf.

6pDD (2018b) https://disasterdisplacement.org/south-american-countries-now-have-a-non-binding-regional-instrument-on-the-
protection-of-persons-displaced-across-borders-and-on-the-protection- of-migrants-in-disaster-situations.

157 Kalin & Cantor (2017); PDD (2018b).

%8 Djibouti, Eritrea, Ethiopia, Kenya, Somalia, South Sudan, Sudan, and Uganda are Intergovernmental Authority on Development (IGAD)
members. See https://igad.int/about-us.
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famineand poverty and can also help fuel tensions and conflict,** all of which can spur migration and
displacement.

Following several years of discussions, in February 2020, all IGAD representatives at the ministerial
meeting in Khartoumadopted the Protocol on Free Movement of Persons in the IGAD Region.'® It
is expected to be signed at the next IGAD Heads of State summit; the next steps will be to conduct
national-level consultations, followed by regional discussions regarding a blueprint for
implementation.'®' Under this new Protocol, personsfleeing disasters will be allowed to seek refugein
a neighbouring country; they will not need to return until doing sois safe.’® This includes those who
cross aborder in expectation of, during or following a disaster.This work is part of efforts supported by
the European Union Trust Fund.'®

The Protocol expands uponexisting bilateral arrangements between MSs, such as visa waivers between
certain countries.’® In addressing entry and stay, it helps fill a gap for protecting those displaced by
natural disasters — and is particularly noteworthy because the IGAD region is home to some of the
countries most affected by drought, flooding and other environmental challenges.'® The IOM called
this endorsement “a significant milestone towards catalysing socio-economic development”that can
foster regionalintegration and developmentthrough the free movement of people.'*® Indeed, it could
serve as a model for other sub-regional organisations in Africa and elsewhere.’™’

4.2.3. Addressing environmental displacementinthe context of IDP protection

In addition to the above initiatives, some of which touch upon protection-related issuesfor IDPs, there
are a few that focus specifically on internal displacement and in this way address issues related to
climate change and natural disasters. This sectionexplores developments in the latter arenasince 2011,
which make use of the 1998 Guiding Principles to strengthen protections for this population.

4.2.3.1. Aregionalapproach: The Kampala Convention

The African Union (AU) Convention for the Protection and Assistance of Internally Displaced
Persons in Africa (also known as the Kampala Convention) builds off the Guiding Principles of Internal
Displacementin many ways while also strengthening the incorporation of natural disasters and climate
change, including by referring specifically to persons displaced by climate change.'® The Kampala
Convention, adoptedin 2009 and entering intoforce in 2012, includes in its definition of IDPs those who

%IGAD https://igad.int/about-us/the-igad-region.

180 |GAD (2020) https://igad.int/divisions/health-and-social-development/2016-05-24-03-16-37/2373-protocol-on-free-movement-of-
persons-endorse-at-ministerial-meeting.

' International Organization for Migration Special Liaison Office in Addis Ababa, Ethiopia (2020) https://ethiopia.iom.int/iom-welcomes-
historiccendorsement-free-movement-protocol-igad-region; IGAD 2020.

162 Wood (2020).

'8 See https:/eutf.akvoapp.org/en/project/5977/#summary.

14 |OM Special Liaison Office in Addis Ababa, Ethiopia (2020).

165 Wood (2020).

1% |OM Special Liaison Office in Addis Ababa, Ethiopia (2020).

67 Wood (2020).

%8 Adeola (2018)
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have been displaced because of or to avoid natural disasters, among other events.'® The Kampala
Convention has several objectives, all of which are important to strengthening protectionframeworks
for environmentally displaced personswho do not crossan international border. These are:'”

e advancing nationaland regional effortsto preventand address rootcausesof displacement and
promote the development of durable solutions;

e developing a legal framework for preventing displacement and supporting IDPs in the region,
including a framework for cooperation in these efforts;and

¢ identifying the responsibilities and obligations of both states and non-state actors related to
preventing and respondingto internal displacement.

Under Article V, parties to the convention pledge to work to aid and protect persons who have been
displaced internally as a resultof “natural orhuman made disasters, including climate change”.’”" Other
obligations include putting intoplace strategies for disaster riskreduction and measuresto prepare for
and manage disaster situations.'? Moreover, signatories agree that everyonehasa rightto be protected
from arbitrary displacement, including forced evacuations relatedto natural disasters (if not necessary
for their safety and health), and that states will be liable for providing reparations if they shirk from
protecting and aiding IDPs affected by natural disasters.'”

The Kampala Convention thus explicitly addresses protections for persons internally displaced due to
both natural disastersand climate change. Butwhat is perhaps mostimportantfor protectioneffortsis
the fact that the Kampala Convention is the first legally binding instrument related to IDPs that
encompasses the African continent widely.””* It thus marks a milestone in the development of
international law on internal displacement.'” However, countries thathave ratified the Convention
must incorporate its provisions into their national laws; to date, of the AU’s 55 MSs, 40 countries have
signed the Convention and 29 have ratified it.'”® Besides the partial signature to and ratification of the
treaty, implementation of the Convention’s components remains a challenge."” To assist with
implementation, at the first Conference of State Parties in 2017, MSs agreed on an action plan for
implementing the Convention.'”® Additionally, to promote the incorporation of the Kampala
Convention’s provisions into national legislation and speed up its implementation, the AU adopted

6% African Union (AU) (2009), p.3
170 AU (2009), p.4.

71 AU (2009), p.13.

172 AU (2009), p.12.

73 AU (2009), p.12, 21.

7“The Protocol on the Protection and Assistance of Internally Displaced Persons to the Pact on Security, Stability and Developmentin the
Great Lakes Region, adopted in 2008, was the first legally binding instrument related to IDPs in Africa, albeit with a more limited
geographical reach. See Boswijk (2012).

75 AU (2018), p. 38 https://www.refworld.org/pdfid/5afc3a494.pdf.
176 AU (2009); AU (2019),

77 Bradley (2012) .

78 AU (2017),
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modellegislationin 2018."° Reflecting the broad scope of the Convention, thismodel law includes over
60 articles.

4.2.4. The New York Declarationand Global Compacts
4.2.4.1. TheNew York Declaration for Refugees and Migrants

Amid rising global displacement, the UN General Assembly adopted the New York Declaration for
Refugees and Migrants in 2016, endorsing a number of pledgesrelated tothe needs andhuman rights
of refugees and migrants meant to strengthen protections for these populations.’ The New York
Declaration recognises climate change, natural disasters and other environmental factors as drivers of
migration ' and commits to addressing drivers of mass movements.'® As part of this effort, the
document sets out a plan for comprehensive refugee response frameworks as well as two global
compacts —oneonrefugees and one on international migration.

4.2.4.2. TheGlobalCompacts

The Global Compact on Migration (GCM), adopted in 2018, is a non-binding intergovernmental
agreement that sets out common pledges to address challenges and opportunities related to
international migration. Measures relevant to environmental migration are included under Objective 2,
which looks at addressing root causes of migration in the context of natural disasters, climate change
and environmental degradation, as well as Objective 5, which identifies ways to strengthen
opportunitiesfor regularmigration forthose impacted by slow-onset natural disasters.'® Notably, there
is a subsection under Objective 2 (h-l) devoted specifically to environmental drivers of migration. It calls
onsignatories to:'®

e Enhancecollaborationthroughanalysesand information sharingin order to increase knowledge
about migration movements related to slow- and sudden-onset disasters, climate change and
environmental degradation.

e Createstrategies for adaptationand resilience in the face of these environmental challenges, with
a focus on adaptationin origin countries.

e Incorporatedisplacement-related considerationsinto disaster preparedness efforts.

e Createandalignstrategies andtools across countriesto address the needs of impacted persons,
including through both humanitarian aid and effortsto boost self-reliance.

e Leverage recommendations already developed by state-led initiatives to craft consistent
approachestotheissue.

7% AU (2018).

8 See UNHCR (n.).

8T UN General Assembly (2016a), p.1.
82 UN General Assembly (2016°), p.9.
'8 lonesco & Chazalnoél; UN (2018a) .
' UN (2018a), p.9.
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According to the head of IOM’s Migration, Environment and Climate Change Division, the GCM ‘is the
first timethat a comprehensive vision has been laid out, showing how states can handle-now andin
thefuture - the impacts of climate change, disasters and environmental degradation on international
migration.’'® While the GCM is non-binding and has not been agreed to by every country, it marks
an important milestonein identifying climate change and other environmental factors as drivers
of migration and in outlining areas of cooperation to address theissue.'®

In contrast, environmental displacement is less prominently mentioned in the 2018 Global Compact
on Refugees (GCR). Rather than dedicating a chapter to the issue, language on climate change and
disastersis insteadwoven into the GCR. These mentionsinclude:

e Acknowledging that the climate, natural disasters and environmental degradation can interact
with drivers of the displacement of refugees and are increasingly doing so."®

e C(alling on the international community to reduce the risk of disasters'® and promoting the
inclusion of disaster risk reduction in national preparedness planning.'®

e Encouraging stakeholders to respond to the protection needs of those forcibly displaced using
applicable national or regional instruments, temporary protection, humanitarian stay or other
forms of protection.'®

e C(Calling on the international community to help countries to include refugees in their efforts to
reduce disaster risks.™"

Notably, by recognising thatenvironmentalfactors contribute to driving displacement, the GCR enables
countries impacted by natural disasters and environmental degradation to utilises its responsibility-
sharing and other approaches.’ Despite this, the more nuanced and detailed references to climate and
migration featured in the GCM but not the GCR is yet more proof that it is considered less an issue of
international protection but one that requires responses within the broader field of international
migration.'?

These two intergovernmental Compacts are important milestones in the governance of
international migration, and the GCM in particular raises the visibility of environmental
migration and displacement as an issue to be better addressed through international
cooperation. If the relevant provisions are implemented effectively, they can also serve to advance
responses to environmental displacement before and if it occurs.

'8 UN News (2019)
1% Beeler (2018).
187 UN (2018b), p.2-3 f.
18N (2018b), p.3.

18 UN (2018b), p.10.

1% UN (2018b), p.12.

' UN (2018b), 15.

%2 See UNHCR (2017a).
% UNHCR (2017a)
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4.3. Addressing environmental migration and displacement in the
broader context of climate change and disaster policies

Multilateral efforts to respond to climate change and disasters, led by the UN, have continued with
gusto since 2011, building off previous work under the IASC, 1994 UNFCCC and Hyogo Framework for
Action 2005-2015. Although focusing broadly on climate change and disasters, these instruments have
acknowledged the importance of addressing environmental displacement. In addition to these global
efforts, national-level initiatives, particularly in Pacific Island Countries for whom climate change and
disasters represent a particularly existential threat, have been launched to promote adaptation and
other solutions.

4.3.1. IASC Operational Guidelines on the Protection of Persons in Situations of Natural
Disasters

In 2011, thelASC revised its 2006 Operational Guidelines on Human Rights and Natural Disasters.
These Guidelines, which address human rights concerns in the context of natural disasters, look at a
range of human rightsissues, including access to different servicesand freedom of movement. Noting
that human rights concerns are frequently a result of insufficient planning and response rather than
intentional policies, the Guidelines promote the incorporation of human rights considerations into all
phases of disaster response.’ In this document, the IASC recognises that IDPs are a particularly
vulnerable group, and the Guidelines state that they should be treated in line with the Guiding
Principles on Internal Displacement.’” While the Guidelinestouch upon internal displacement, they do
not focus on cross-border displacement.

4.3.2. The UN Framework on Climate Change and 2015 Paris Climate Conference

The 21st session of the Conference of the Parties (COP) to the UNFCCC, also known as COP 21 or the
Paris Climate Conference, took place at the end of 2015. Theresulting Paris Agreement, which came
into effect in 2016, builds off the UNFCCC and boosts governmentinvestment and action to tackle
climate change.”lItis particularlyremarkable in that it is the first legally binding agreement on climate
change; '’ the Agreementhas been ratified by 189 delegations (of 197)."® Under the Paris Agreement,
countries pledged to address the climate change threat by working to mitigate temperature increases
and building the capacity of states to respond to its impacts.'” Most relevant to this report, the
Agreement recognises thatresponses toclimate change should respect therights of migrants alongside
other particular populations.?®

COP 21 also called for the creation of the Task Force on Displacement (TFD), giving the Warsaw
International Mechanism for Loss and Damage the responsibility of executing this task force and

%1ASC (2011), p.2.
195]ASC (2011), p.2.
%See https://unfcccint/process-and-meetings/the-paris-agreement/what-is-the-paris-agreement.

’See https://ec.europa.eu/clima/policies/international/negotiations/paris_en.

%See https://unfcccint/process/the-paris-agreement/status-of-ratification.
UNFCCC (nd., ).
2YNFCCC (n.d., c=p.2.
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reporting back to the UNFCCConiits findings. The TFD was established to devise recommendations on
coordinated strategies for responding to climate change-related displacement. In the first phase of its
work (2017-2019), the TFD examined four thematic areas related to displacement: national and
subnational policy and practice; international and regional policy;dataand evaluation; and framing and
connections.”' Based on this effort, COP 24 (2018) adopted several recommendations and extended
the work ofthe TFD.?>Now in its second phase, the TFDis working toward the goals of its 2019 — 2021
Plan of Action, which include a range of activities related to information dissemination and capadity
building to strengthenawareness of and responses to environmental migrationand displacement.?*

Thereis supposed to be a global check-in everyfive years, but dueto the COVID-19 pandemic, the 2020
meeting (COP26) was postponed.

4.3.3. The Sendai Framework for Disaster Risk Reduction 2015-2030

Upon the UN General Assembly’s request, the UN Office for Disaster Risk Reduction undertook an
effort to develop an instrument to succeed the Hyogo Framework for Action 2005-2015: Building the
Resilience of Nations and Communities to Disasters. Following stakeholder consultations and
international negotiations, the Sendai Framework for Disaster Risk Reduction 2015-2030 was
adopted at the Third UN World Conference on Disaster Risk Reduction in 2015.2** This new instrument
works to further the efforts of its predecessor while also increasing the focus on managing risks of
disasters (rather than consequences of disasters), including the reduction of current risks and
prevention of new ones.’” It mentions, amongother things, thatinternational cooperation is important
to reducing the risk of displacement;** that those displaced should have access to shelter, food and
other basic supports;*” and that migrants can and do contribute to resilience-enhancing and risk-
reduction efforts.?®

The Global Platform for Disaster Risk Reduction (‘Global Platform’), which meets biennially, serves as
aninstrumentto supportthe implementation andmonitoring of the Sendai Framework; with outcomes
also informing the 2030 Sustainable Development Agenda (discussed in the next section).?*The Global
Platform was created by the UN General Assembly to serve as the primary multilateral forum for
discussion and action on disaster-relatedrisk reduction.?’® The 2017 Global Platform in Cancun was the
first to take place after the adoption of the Sendai Framework; the 2019 meeting was held in Geneva,
focusing on the theme of resilience.?”

21 UNFCCC (n.d., b).,

22YNFCCC (2019) ; UNFCCC(n.d., b).,
23 UNFCCC (2019b)
204N (2015b), p.5.
25 YN (2015b), p.5.
26 YN (2015b), p.18.

27 YN (2015b), p.21.

28 N (2015b), p.23.

29Global Platform for Disaster Risk Reduction (2019)
2°Global Platform for Disaster Risk Reduction (2017).
2" Global Platform for Disaster Risk Reduction (2019).
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4.3.4. National-levelinitiativesinthe Pacific

Pacific island countries have been particularly active on the issue of environmental migration and
displacement at the national level, reflecting the fact that climate change and disasters present a
particularly extreme threat for many countries in this region — notably, including challenges related to
sea-levelrise, a slow-onset disaster.

4.3.4.1. Kiribati's purchase of land abroad and Migration with Dignity Policy

Inresponse to climate change-related economic and food security challenges, Kiribati purchased 5,460
acres of land for nearly $9 million USD from the Church of England in 2014.2"* This land is on Vanua
Levu, Fiji's second largest island, which offers land that is higher above sea level and that provides
natural resources like fresh water, wood and stone. This governmentinvestment was intended to
support potential agricultural, fishing, and otheractivities to supporteconomic development.?”* While
Kiribati’'s government acknowledged that it would notbe ideal to relocate all of its residents to this land,
it would theoretically be possible if necessary.”* As of 2017, the government was still in its planning
stageand had notyet determined how the land would be utilised, although the president announced
that land cultivation would begin.?* The Maldives had previously considered buying land in another
country, but Kiribatiwas thefirst to actually take this approach.?’

In addition to this purchase of land, Kiribati has launched its Migration with Dignity Policy with the
idea that climate change will necessitate the permanent relocation of some and that labour migration
creates an important pathway for this.?’” The policy is aimed at supporting voluntary, temporary and
permanent labour migration as an adaptation strategy; it also works to foster the growth of the
country’s diaspora, with the objective of enabling them to support other migrantsin the future.”®
Additionally, the governmentis supporting efforts to upskill the population by enhancing their
educational and vocational attainment to make it easier for people to find opportunities for labour
migration.?* These efforts support pathways for those who are willing and able to migrate.

4.3.4.2. Vanuatu’s National Policy on Climate Change and Disaster-Induced Displacement

Vanuatu, a country particularly vulnerable to both sudden- and slow-onset disasters, launched its
National Policy on Climate Change and Disaster-Induced Displacement in 2018.%* In a context of
worsening natural hazards and community requests for help in the face of eviction and conflicts over
land, the government identified a policy gap regarding mitigating drivers of displacement, protecting
those who are displaced and respondingto long-term needs related todevelopmentand recovery. The
aim of the policy is to encourage emergency and development actors to collaborate with the
government of Vanuatu to respond to the needs of all of the various types of displaced persons and

Z2Republic of Kiribati (2014)
23 Hartig (2017),

214 Caramel (2014).

2> Hartig (2017); Radio New Zealand (2017)
216 Caramel (2014).

27 Republic of Kiribati (n.d.).

28 Farbotko (2018) lands; McNamara (2015)
29 McNamara (2015).

20Vanuatu National Disaster Management Office (2018)
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displacement situations in the country.?”' The ultimate objective of the policy is to offer durable
solutions for everyone impacted by displacement.

This policy offers national standards regarding displacement and provides a roadmap for responding
to displacement resulting from climate changeand natural disasters,focusingon internal displacement
and planned relocation (also called resettlement). The document delineates the responsibilities of
different government agencies and aims to facilitate cooperation among stakeholders. The Ministry of
Climate Change Adaptation urges government and non-government stakeholders to use this
document to mainstream migration and displacement into their policy and planning to facilitate
durable solutions for displaced populations.?” This roadmap takes a systems-level, multi-sectoral
approach to facilitate a whole-of-government strategy for mitigating displacement-related
challenges.?? The policy documentcovers 12 strategic areas, encompassinga range of issues including
governance, research, safeguards, capacity building, land, housing, health, education, infrastructure,
food security, culture and justice to take a comprehensive approach. As part of this effort, IOM is
providing technical assistance to support policy implementation, while the Vanuatu National Disaster
Management Office is managing the creation of standard operating procedures to promote the
protection ofand supportsfor IDPs.

4.3.4.3. Fiji's Planned Relocation Guidelines and trust fund

Fiji launched its Planned Relocation Guidelines at COP24 in 2018 to delineate clear and holistic
procedures surroundingthis method of climate change response.?* These Guidelines offer a roadmap
for involving communities in the relocation process, facilitating inter-sectoral cooperation and
incorporating considerations of gender, age and disability.?”® They are meant to be a living document
to be used to foster climate resilience by supportinggovernments,communities and other stakeholders
in local-level relocation efforts before, during and after relocation. The Guidelines aim to ensure that
relocation is sustainable and supportive of relocated persons to safeguard their wellbeing and rights.
They were developed with the support of the German Agency for International Cooperation (GIZ) and
in alignment with other national frameworks including the country’s 5-year and 20-year National
Development Plans, National Adaptation Plan and National Climate Change Policy.? While relocation
is considered a last resort, it is one that will likely become more frequently used: a few Fijian villages
have already been relocated, and it is expected that at least 45 additional villages will need to relocate
in the near future.?”’

In 2019, Fiji's prime minister launched the Climate Relocation and Displaced Peoples Trust Fund for

Communities and Infrastructure on the sidelines of the 74th UN General Assembly meeting. It was
created to pay for relocation and the rebuilding of infrastructure and community, with the aim of

21 10M (20180) ,

22V/anuatu National Disaster Management Office (2018).

2310M (2018b),

24 Republic of Fiji (2018).

25 Government of Fiji (2019).

226 Republic of Fiji (2018),

27 Republic of Fiji (2018), p.5; Permanent Mission of Fiji to the United Nations (2019).
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supporting community adaptation to climate change.?® Initial funding has come from the country’s
Environment and Climate Adaptation Levy; upon its launch, the prime minister asserted that support
for the Trust Fund is ‘one of the most effective ways [their] international partners can support [their]
adaptation effort./? New Zealand contributed the first donation of $2 million (New Zealand dollars) in
early 2020, while Norway supported the establishment of the Trust Fund.?° A lawyer who supported
the development of the Guidelines noted that Fiji was thefirst countryto create sophisticated planned
relocation policies in the context of climate change, and that these were central to attracting funding
forthe Trust Fund — constituting a model that could be emulatedelsewhere.?'

4.4, Linking environmental migration and displacement to broader
humanitarian and development aid agendas

With arange ofinternational actors increasingly recognising the challengesrelated to natural disasters
and climate change, discussions and planning in humanitarian and development spaces have also
touched upon environmental migration and displacementissues. Risks associated with climate change
and disaster are of concern for development stakeholders in particular because developing countries
are impacted disproportionately: They are more likely to face these events and may find it more
difficult to effectively respond due to challenges including less capacity and resources, weak
governance and population growth.?? Forced displacement has long been central to the topic of
humanitarian aid response; meanwhile, development assistance has been increasingly viewed as an
avenue for providing sustainable solutionsfor displaced persons.

4.4.1. The 2030 Sustainable Development Agenda

UN Member States adopted 17 SDGs in 2015 under the 2030 Agenda for Sustainable Development,
with the aim of achieving these goals by 2030. The SDGs succeed the Millennium Development Goals
(MDGs), which had a target date of 2015. One of the findings at the conclusion of the MDGs was that,
despite successes, progress was uneven and many people remained left behind, including in the
context of climate change, gender inequality and conflict.”* Unlike the MDGs, the SDGs aim at
addressing rootcauses of poverty and apply to every country. Moreover, addressing climate changeis
incorporated as a key element of sustainable development, with SDG 13 focusing on fostering
resilience and adaptation in the face of climate change.?* The 2019 SDG report even names climate
change as ‘the defining issue of our time and the greatest challenge to sustainable development.?*
However, progress on these ambitious goals is uneven, and responding to climate-related challenges
remains a key area forimprovementin the 2020-2030 ‘decade of action’to ensure the SDGs are met.

28 Government of Fiji (2019).

2 permanent Mission of Fiji to the United Nations (2019).

39 Goering (2020); Permanent Mission of Fiji to the United Nations (2019).

31 Goering (2020).

%2 Martin etal. (2018), p.409.

Z3UN (2015a), p.8.

B4See https://www.un.org/sustainabledevelopment/development-agenda/ and https://www.un.org/sustainabledevelopment/climate-
change/.

25N (2019)h.
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44.2. 2016 World Humanitarian Summit

The Word Humanitarian Summit (WHS) was convened in Istanbulin 2016 to spur innovation in
international responses to crises and increase support for those affected. An important element of
the Summit’s work was strengthening connections between the humanitarianand developmentfields
to reflect and respond to the frequently protracted nature of displacement.”® In his reports in
preparation of and following the WHS, the UN Secretary General recognised climate changeand natural
disasters as two of the factors contributing to the worsening global humanitarian situation.”” As
mentioned previously, the PDD was launched at the WHS to support the implementation of the
Protection Agenda. Participants at the Summit also underscored the need to increase proactive efforts
to reduce therisk of disasters andassistcommunitiesin coping with climate change.”®

44.3. Efforts by multilateral development banks

Multilateral development banks have increased their climate-related financing; the most recent data,
for 2018, shows a record high of $43.1 billion, of which 30% was allocated to adaptation efforts.**

As part of its goals of ending extreme poverty and fostering shared prosperity, the World Bank has
explored the intersection of environmental change and mobility. Its Knowledge Partnership on
Migration and Development (KNOMAD) created a working group to explore connections between
environmental change and migration, displacement and relocation. The aim of KNOMAD is to
strengthen evidence-based policy and practice; to help achieve this goal, it is focusing on longitudinal
and quantitative data, especially regarding South-Southflows. KNOMAD is alsoinvestigating the impact
of mobility on vulnerability and resilience, with the aim of protecting the most vulnerable.**
Additionally, inits 2016 Climate Change Action Plan, the World Bank pledges to expand and integrate
efforts to addressclimate change acrossits work. Meanwhile, it has leant millionsin funds for migration-
related projects in the past 15 years; it also created a sub-window of support for refugeesin its fund for
the poorest countries in 2016 and that same year launched aneffortto increasethe quantity and quality
of jobs, with a focus on high-risk situations including migration.?*'

Looking at regional development banks, the Asian Development Bank has included migration in
several areas of its work to address climate change, including research and technical assistance; it has
published multiple reports on the climate change-development-migration nexus and has indicated its
desire to support country-led adaptation efforts regarding climate change.?* Arguing that policy
debates should go beyond humanitarianassistance and legal protectionto also lookat migration more
broadly as wellas the role of development, with a focus on fosteringresilience and makingmigration a
voluntary choice, the Bank undertook a project focused on devising financial and policy responses to

26 Grandi (n.d.).
37 UN General Assembly (2016b), p.2.

8 UN General Assembly (2016b), p.11, 13.
9 World Bank (2019),

20 Martin etal. (2018), p.411.

! Martin etal. (2018), p.410.

2 Asian Development Bank (2010)
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environmental migration.?*® Additionally, the Bank’s 2020 strategy acknowledged the need for
migration policies that address climate change, while priority three of its Strategy 2030 is focused on
responding to climate change.*

The Inter-American Development Bank adopted its Integrated Climate Change Mitigation and
Adaptation Strategy in 2011 to mainstream climate change in its work, strengthen knowledge of the
topic among staff and clients, enhance institutional frameworks to respond to this challenge and
increase investments,lending and technical assistance in this area.?* It has also named climate change
and environmental sustainability as a current cross-cutting issue and focus area.?* While migration is
notamongthe mostprominentareasofthe Bank's workon climate change, it has focused in particular
on examining theimpact of climate change on urbanisationand cities in the region, in alignment with
its push for more sustainable cities.?*’

Similarly, the African Development Bank has focused on migration in the context of climate change
as it relates to migration to urban areas, as seen in its 2009 Strategy of Climate Risk Management and
Adaptation.”®Its Strategyfor 2013-22 lists greengrowth asone of its two overarching objectives, which
includes fostering resilience to climate change.?” Meanwhile, the Bank has since established an Africa
Climate Change Fund to supportsmall-scale pilot projects on climate adaptation.*°

44.4. Aregional approach: Framework for Resilient Developmentinthe Pacific

Participants at the 2012 Pacific Island Leaders Forum agreed to launch an initiative to create a
regional framework to address risks related to climate change and disasters to replace two regional
frameworks set to expirein 2015 (the Pacific Islands Frameworkfor Action on Climate Change and the
Pacific Disaster Risk Reduction and Disaster Management Framework for Action).?' The consultative
process undertaken to inform the development of the framework included meetings, workshops and
interviews with a range of stakeholders, in addition to an online consultation that enabled public
feedback.”?The resulting Framework for Resilient Development in the Pacific, endorsed by regional
leaders in 2016, offers advice on how to foster resilience in the face of disasters and climate changein a
manner that aligns with sustainable development.?* One of the (voluntary) priorities the Framework
identifies for governments is ‘integrat[ing] human mobility aspects, where appropriate, including
strengthening the capacity of governments and administrations to protect individuals and

23 Asian Development Bank (2011) .

4 Asian Development Bank (2010); Asian Development Bank (2019)
3 Inter-American Development Bank, Office of Evaluation and Oversight (n.d.)

6 See Inter-American Development Bank https://www.iadb.org/en/about-us/strategies

7 Miller (2016),

28pfrican DevelopmentBank (n.d.), p.5.

9 See https://www.afdb.org/en/about-us/mission-strategy/objectives.

0 See https://www.afdb.org/en/topics-and-sectors/initiatives-partnerships/africa- climate-change-fund.
1 Pacific Community (2016), p..

%2 See the dedicated webpage for the initiative under http://gsd.spcint/frdp/.

3 See http://gsd.spcint/frdp/; Pacific Community (2016).
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communities thatare vulnerable to climate change and disasterdisplacementand migration, through
targeted national policies and actions, including relocation and labour migration policies.’>*

4.5. Conclusions

International governance of environmental migration and displacement is a complex topic and
one that is characterised by a high degree of fragmentation®° - providing both opportunities for
flexibility and challenges to a comprehensive response. There have been a number of initiatives
since 2011 that aim to establish approaches, spur action for cooperation and provide practical
recommendations on responding to environmental migration and displacement. This reflects a
recognition of the increasing importance of theissue and of the needfor coordinated efforts to address
it. Overall, this work builds off previous efforts, which have enabled ensuing discussions and actions to
gain momentum.

The efforts explored in this report have emphasised practical guidance, information sharing,
cooperation and capacity building as important tools for translating ideas into action.
Meanwhile, increasingly forward-looking approaches have emphasised the need to identify,
mitigate and prevent future risks, including through fostering resilience to climate change and
disasters, in which migration can play arole. Notably, the efforts mentionedin this section are largely
state-led, voluntaryinitiatives. Atthe global level, there seems tobe an understanding that there is little
appetite for a binding legislative framework for addressing environmental migration or displacement,
with the notable exception of the Kampala Convention. Initiatives have thus largely taken the form of
guidelines and toolboxes, which aim to collect and share good practices and thus make these ideasand
approaches more accessible to stakeholders.

Despite progress in tackling the issue - both its root causes and consequences - several
formidable challenges remain. With few legally binding instruments, most rely on the interest of
states (or other actors) in participating and complying, and these often address pieces of the puzzle
rather than constituting a holisticresponse to internaland cross-border migration and displacementin
the context of climate change and slow- and sudden-onset disasters. Meanwhile, there are
comparatively fewer international initiatives for addressing internal displacement, with most focusing
on cross-border movements. Perhaps mostimportantly, the effectiveimplementation of the above and
future efforts is central to ensuring they will successfully and systematically strengthen protections for
environmentally displaced persons. Moreover, climate change - and its impacts on natural disasters and
ondisplacement (and other forms of movement) — continues, and addressing this is key to addressing
environmental migration and displacementthat can result.

4 Pacific Community (2016), p.15.
5 Lieberman (2019)
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5. ADDRESSING ENVIRONMENTAL DISPLACEMENT AT
EUROPEAN AND MEMBER STATES LEVEL

KEY FINDINGS

The EU and its MSs take an active role in promoting environmental protection in globalfora. The EU
started late but has increasingly been addressing thenexus of environmental change and migration
over thelast decade.

According to the prevailing view, displacement based on climate alone does not meet the
requirementsfor refugee protection.

Within the EU, complementary forms of protection deriving from the Qualification Directive and
Temporary Protection Directive, as well as protectionfrom non-refoulementin the Return Directive,
could provide protection alternatives. However, all of these instruments show deficiencies for the
protection of people displaced due to climate-related reasons.

To date, most European countries have made no efforts to extend national protection statuses to
those displaced due to environmental factors. Exceptions are Italy, Sweden and Finland, which
developed national protection grounds for victims of climate change and natural disasters.
However, Finland and Sweden suspended their respective national provisionsas a consequence of
high numbers of arrivals in 2015/2016.

Judgments by the European Court of Human Rights and the Court of Justice of the EU on sick
migrants can serve as examples of how these courts would assess applications from persons
displaced for climate-related reasons. Socio-economic reasons under Articles 2 and 3 of the
European Convention on HumanRights could offer crucial protection bases; however, the threshold
is set very high.

While national European courts have not yet had to judge cases of climate change, Australian and
New Zealand courts have dealt with several cases. However, the only case where a court in New
Zealand has granted residence to a person who claimed not to be able to return due to climate

change was decided based on family ties in New Zealand and not on the situation in the applicant’s
country of origin, Tuvalu.

In aremarkable recentdecision, the UN HumanRights Committee declared thatinactionin the face
of global warming canlead to violations of humanrightsand trigger non-refoulementobligations.

5.1. The European policy debate

5.1.1. The European Union

At the international level, the EU has positioned itself as an active promoter in the fight against
climate change in internationalfora, above all the annual UNFCCC COP meetings. The EU, and its MSs
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individually, are party to thisConventionand were one of the drivingforces convincing other countries
to agreeto an ambitious goal duringthe COP21 Paris Agreement®® of holding the increase in the global
average temperature to well below 2°C above pre-industrial levels and pursuing efforts to limit the
temperature increase to 1.5°C above pre-industrial levels.*” Addressing climate change remains a top
priority of the current Commission.®

The involvement of the EU in environmental change and migration started rather late,*° in 2007-08,
with a green paper on climate change and a paper from the High Representative Javier Solana to
the Council linking climate change with security concerns.?® A 2009 White Paper on a European
framework for action on adaptation to climate change recommended considering the effects of
climate changein broader EU discussionsaboutsecurity, developmentand migration policies. '

The Stockholm Programme was the first to address the connection between climate and
migration®? and invited the European Commission to analyse the effects of climate change on
international migration, including its potential effects on immigration to the Union. In response, the
European Commission came up with a comprehensive analysisin its 2013 Commission Staff Working
Document on Climate change, environmental degradation, and migration.’®® It provided a
thorough overview of research and data on the interlinkages between migration, environmental
degradation and climate change. The document concludes that further emphasis should be put on
knowledge to better understand the phenomenonin all its dimensions and increase the focus on
environmental migration in dialogues and cooperation frameworks such as the Global Approach to
Migration and Mobility (GAMM). As outlined in the paper, most displacement due to environmental
reasons remains within countries of origin®* or the closer region; the paper therefore envisions EU
development and humanitarianaid policies as the focus of EU action on this matter.?®

In the following European Agenda on Migration from 2015, the European Commission mentioned
climate change as one of the root causes of irregular migration and forced displacement,
alongside civil war, persecution and poverty, demanding an active and engaged EU external policy.?*
However, in the communications that followed, the European Commission fully focused on events
related to the so-called ‘refugee crisis’and the responses taken. Climate was only mentioned as one of
thedrivers for the ‘record numbers of migrants and refugeesarrivingin the EU in 2015".%¢”

256 Astuccia, E. (2019).

%7 UNFCCC (2016), Article 2.

»8During her opening statementin the European Parliament Plenary Session in July 2019, the new President of the European Commission
recognised the importance for the EUto demonstrate leadership in taking real action on climate change by aiming atbecoming the first
climate-neutral continentin the world by 2050. See: https:/ec.europa.eu/commission/presscorner/detail/en/SPEECH 19 4230.

»9 Geddes, A. & Sommerville, W (2013).

%0 High Representative and European Commission (2008) .

%! European Commission (2009).

%2 Council of the European Union (2009) 17024/09, p.29.
23 Eyropean Commission (2013).

%4 European Commission (2013), p.17.

%3 European Commission (2013), p.35.

%6 COM (2015) 240 final, p.7.

%7 European Commission (2016f) 85final.
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As early as 1999,%® the European Parliament addressed the links between environmental
degradation and security concerns in international relations in its report. Specifically, the resolution
remarked that ‘climate refugees’ already outnumber ‘conflict refugees’.?® It therefore called for an
official recognition for‘environmental refugees’.”’° Later, in 2011, the Parliament commissioned the
above-mentioned study on ‘Climate Refugees’,”' which aimed at taking stock of the discussion and
the typology of environmental migration, identify the protection gaps and develop appropriate
recommendations. In its 2016 report, the European Parliament specifically addressed
environmental degradation as one of the triggers of population movements.?? [t reaffirmed that
the Union must address the root causes of ‘push factors’, naming climate change and natural disasters
as examples alongside conflict, persecution and others.?”? In 2017, the European Parliament
requested that the EU take a leading role in recognising the impact of climate change on mass
displacement, ‘as the scale and frequency of displacementsare likely to increase’.*

Members of the European Parliament (MEPs) were already actively proposing a community status of
ecologicalrefugeesin 2001%”° and issued a position paper on Climate Change, Refugeesand Migration
in 2013%¢ highlighting - among others - possibilities to include climate change either in the recast
Qualification Directive?” (QD), Temporary Protection Directive?’® (TPD) or the Return Directive (RD).
Since these early initiatives, the concerns on the impact of climate and natural disasters on migration
cutsacross the groups in the European Parliament.

5.1.2. The Council of Europe

The Parliamentary Assembly of the Council of Europe (PACE) issued a report in 2008 entitled
“Environmentally induced migration and displacement: a 21st century challenge,”?”* which
emphasised the lack of consensus within the international community regarding international legal
terminology concerning human mobility associated with environmental disasters and degradation,
hindering progress on the recognition and legal protection of environmental migrants. The report
further calls for an investigation of “existing gaps in law and protection mechanisms with a view to an
eventual elaboration of a specific framework for the protection of environmental migrants, either in a
separateinternational convention or as part of relevant multilateral treaties.”* Recommendation 1862
(2009) to the Committee of Ministers®®' adopted at the same time goes so far as to advocate for

%8 European Parliament (1999).

%9 European Parliament (1999), Art K.

2% European Parliament (1999), explanatory note.
21 Kraler, Cernei, Noack (2011), see above under chapter 2.
#2 Eyropean Parliament (2016), para G.

3 European Parliament (2016), para 100.

2% European Parliament (2017), para31.

7> See in more detail Srgo, A. (2008).

26 The Greens (2013).

777 Directive 2011/95/EU.

28 Council Directive 2001/55/EC.

2% Council of Europe (2008).

%0 Council of Europe (2008).

%! Council of Europe (2009).
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considering an additional protocol to the European Convention on Human Rights (ECHR) on “the
right to a healthy and safe environment”.

282

The Assembly considered this topicagainin 2016, with a report by Philippe Bies**?asking MSs to give
greater priority to (among others) devising protection policies and norms for victims of natural
disasters and for victims of the consequences of climate change. The Assembly’s preferred option
at that time was to “revise the 1951 Geneva Convention relating to the Status of Refugees, by means,
for example, of an additional protocol.”

Areportfrom PACEin August 2019 was comparably more cautious, stepping backfrom proposing any
additional protocol but emphasising the potential of learning lessons from the IDP protection
framework. It further highlights the complementarity between prevention,emergency assistance and
the search for sustainable solutions, accelerating societies’ adaptation to climate change.?* PACE,
however, concluded, that the absence of a legally binding definition of “climate refugees” does not
preclude the possibility of developing specific policies to protect people who are forced to move as a
consequence of climate change.?® In the respective resolution from October 2019, PACE called for
protection measures to be developed in the asylum systems of Council MSs to ‘provide appropriate
asylum’ for people who are forced to move as a consequence of climate change.?*® Theresolution
called on MSs to recognise human migration as a tool for increasing “livelihood resilience” and a
legitimate form of adaptationto climate change.?®’

5.2. Addressing environmental migration and displacement in the EU
external dimension

5.2.1. Tools in the context of migration and forced displacement

EU law, policies and programmes explicitly related to forced displacement have been developed from
the perspective of development and humanitarian aid within the so-called ‘external dimension’ of the
EU’s migration and asylum policy. Although the developed frameworks hardly focus on environmental
displacement, they are regularly mentioned as drivers or one of the rootcauses of displacement.

Since 2005, the (revised) GAMMis the overarching framework of the EU external migrationand asylum
policy. The framework defines how the EU conducts its policy dialogues and cooperation with non-EU
countries, based on clearly defined priorities and embedded in the EU’s overall external action,
including development cooperation. It aims to better organise legal migration, preventing and
combattingirregularmigration, eradicatingtrafficking in human beings, maximising the development
impact of migration and mobility and promoting international protection and enhancing the external
dimension of asylum.?®® Among others, the GAMM also addresses environmental migration by means

%2 Council of Europe (2016).

28 Council of Europe (2016).

24 Council of Europe (2019a).

%5 Council of Europe (2019a).

2 Council of Europe (2019b), para 5.4.
%7 Council of Europe (2019b), para 4.
%8 European Commission (2011), p.7.
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of adaptation toadverse effects of climate change.®® Underthe GAMM frameworkbilateral cooperation
was established between the EU and nine EU neighbourhood countries (Mobility Partnership) and the
EU with three other third countries (Common Agenda on Migration and Mobility, CAMM). While at
present none of these partnership frameworks explicitly address the nexus between climate change
and migration, theyaim at bettermanaging migration flows in partnership with the EU in exchange for
enhanced legal mobility pathways. Specifically, the Mobility Partnerships provide a flexible tool with
the potential to bring environmental migration and displacement into the partnership agenda.

In 2015, the EU-Africa Summit on Migration was held in Valletta, Malta, which resulted in the Valletta
Summit Action Plan.”° The political declaration which accompanied the Summit acknowledged that
migration within and between the continents is a multifaceted phenomenon. The parties agreed -
among other pledges - to commit to address the root causes of irregular migration and forced
displacement, mentioning environmental trends as one of them.”*' The Valletta Summit also
launched the EU Emergency Trust Fund for Africa. The 2019 Report on the EU Trust Fund mentions
environmental challenges in various parts of Africa.?> Extreme temperatures as well as droughts
and fluctuating rainfallin the Sahelzone, combined with fast-growing populations, will-according to
thereport—aggravate the existing pressure and willincreasingly impact migration and conflict.?*®

Since 2016, the EU has a dedicated policy framework on forced displacement in place, which aims to
“prevent forced displacement from becoming protracted and to gradually end dependence on
humanitarianassistance in existing displacement situations by fostering self-reliance and enabling the
displaced to live in dignity as contributors to their host societies, until voluntary return or
resettlement.”?** It is based on the Communication of the European Commission “Lives in Dignity:
from Aid-dependence to Self-reliance”*” and the Council Conclusions on forced displacement.?*
Both address climate change as an aggravating factor forcing even more people to flee. The
accompanying Staff WorkingDocument, however, identifies violence as a key factor forcing people to
flee, while characterising disasters and climate phenomena as threatmultipliers for instability, conflict
and state fragility.?”’

5.2.2. Tools in the context of humanitarian aid and disaster relief

EU humanitarian aid is an expression of international solidarity as laid out in the Lisbon Treaty Art 196
and 214. The EU provides assistance for affected countries and populations in cases of disaster or
humanitarianemergencies. In this, civil protection and humanitarian aid are complementary. Although

% Eyropean Commission (2011).
0 Valletta Summit Action Plan (2015), p.3 hitps://www.consilium.europa.eu/media/21839/action_plan_en.pdf.

21 Valetta Summit Political Declaration (2015) https://www.consilium.europa.eu/media/21841/political_decl _en.pdf.
22 Eyropean Commission (2019).

(
23 Eyropean Commission (2019), p.22.
#* European Commission (2016c) COM (2016) 234 final, p.2.
25 European Commission (2016c) COM (2016) 234 final.
2% European Council (2016),
*7 European Commission (2016d) SWD (2016) 142 final, p.2.
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institutionally covered by one Directorate General, DG ECHO,*® both humanitarian aid and civil
protection policies in the EU are rooted in distinctly different institutional frameworks, and they are
governed by different legal norms.? In the case of humanitarian aid, the European Commission Civil
Protection and Humanitarian Aid Operations department shares competence with EU MSs, and
together theyare one of the leading global humanitariandonors.When it comesto civil protection, the
EU assumes a supporting role, coordinating voluntary contributions of in-kind assistance from countries
participating in the EU Civil Protection Mechanism.?® The EU Civil Protection and Humanitarian Aid
Operations Department has been providing assistance to people in need since 1992; its annual
humanitarianbudgetis just over €1 billion.>'

The Humanitarian Aid Regulation from 1996°% sets the rules for the provision of humanitarian aid,
includingits financing instruments. It stipulatesthathumanitarianaid shall be comprised of assistance,
relief and protection operations on a non-discriminatory basisto help people in third countries,
particularly the most vulnerable among them, and as a priority those in developing countries and
victims of natural disasters and human-made crises, such as wars and outbreaks of fighting.3*
The overall policy framework for humanitarian assistance is outlined in the ‘European Consensus on
Humanitarian Aid’ (2007),3* signed by the three mainEU institutions (the Commission, the Council and
Parliament). The Hyogo Framework and its successor, the 2015 Sendai Framework, significantly
influenced EU discourses and policy making in the field of humanitarian aid and civil protection. In
particular, they informed the ‘European Consensus on Humanitarian Aid - Action Plan’ in 20083* and
the ‘Implementation Plan of the European Consensus on Humanitarian Aid 2015".3% The Consensus
defines the EU’s common vision, policy objectives and principles on a number of topics, including
international humanitarian cooperation, good donorship, risk reduction and preparedness, civil
protection and civil-military relations.

The 2019 Decision on a Union Civil Protection Mechanism>* governs EU actions in the area of civil
protection. It modified the respective 2013 decision thatdealt with prevention, preparedness, response
andfinancial provisions. The 2016 regulation on the provisionof emergency supportwithin the Union
establishes the circumstances under which MSs mayapply for EU support. It sets outthe eligible actions
andtypes of financial intervention.

The European Commission uses a dedicated Emergency Toolbox to respond rapidly to new
emergencies. It contains four instruments: the Acute Large Emergency Response Tool (ALERT), the

% Beside DG ECHO there are also a number of further DGs involved such as DG CLIMA or DG HOME for e.g. security aspects. Within the
European Parliament, humanitarian aid falls within the remit of the Committee on Development (DEVE), and civil protection within that
of the Committee on the Environment, Public Health and Food Safety (ENVI). See Perchinig, et al. (2017), p.8.

% perchinig, etal. (2017), p.7f.

3% See: https://eceuropa.eu/echo/who/about-echo en; for a more detailed historic summary of the Development of EU Humanitarian Aid
and Civil Protection Policies see Perchinig, etal. (2017).

301 See https://eceuropa.eu/echo/who/about-echo_en.

92 Council Regulation (EC) No 1257/96 of 20 June 1996 (the Humanitarian Aid Regulation).

3% Council Regulation (EC) No 1257/96 of 20 June 1996 (the Humanitarian Aid Regulation); Art 1.
3% Commission of the European Union (2007): COM (2007) 317 final.

35 Commission of the European Communities (2008). SEC (2008)1991.

3% European Commission (2015). SWD (2015) 269 final.

397 Decision (EU) 2019/420.
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Epidemics Tool, the Small-scale Tooland supportsto the International Federation of the Red Crossand
Red Crescent Societies' DisasterRelief Emergency Fund (DREF).** Some of these tools were used in 2018
to provide support to countries hit by natural disasters. ALERT, for example, provides rapid first-line
funding forimmediate response tosudden-onset large-scale natural disasters wheremore than 100 000
people are affected. In 2018, EUR 8.65 million was provided to respond to severe floods in Kenya,
Ethiopia and Nigeria, earthquakesand a tsunamiin Indonesia and the effects of a tropical cyclone in the
Philippines.?* The Small-scale Tool wasused to respondto sevendisasters of a total of EUR 2.225 million,
among them also somerelated to natural disasters,namely those in Tonga (tropical storm), Guatemala
(volcano eruption), Venezuela (floods) and Haiti (earthquake).*™

5.3. Addressing environmental displacement in the EU internal
dimension

Since international refugee law can only be applied to a very limited extent (see above at chapter
4.1.), international human rights law remains a possible ‘complementary’ basis for protection
claims from environmentally displaced persons. These complementary forms of protection mainly
derive from the International Covenant for Civil and Political Rights (ICCPR) and the Convention against
Torture (CAT) as well as the ECHR and the EU’s Charter of Fundamental Rights (CFR) as well as the
Quialification Directive (QD, Directive 2011/95/EU) in the EU context. In particular, the right to life (Art 6
ICCPR, Art 2ECHR, Art 2 CFR) and the prohibition of torture and inhuman and degrading treatment (Art
7 ICCPR, Art 3 CAT, Art 3ECHR, Art4 CFR; Art 15QD) are of relevance in the context of the protection of
environmentally displaced persons.®"

5.3.1. European legislation

International protection within the EU is regulated by a set of EU Regulations and Directives jointly
referred to as the Common European Asylum System (CEAS). Despite a brief reference to climate change
and migrationin the StockholmProgramme, also the second generation of CEAS instruments does not
directly address protection in the context of climate change or natural disasters. Still, the QD and other
instruments and initiatives within the EU may create entry points for such cases,*'*which are outlined
below.

5.3.1.1. The Qualification Directive

The purpose ofthe QDis to harmonise and set common standardsacross EU MSs on how to designate
a person as being in need of international protection.This Directive defines international protection as
being for refugees in the sense of the 1951 Refugee Convention;in cases where a person does not
qualify for refugee status, he or she can be granted subsidiary protection status. The latter is based on

%% Eyropean Commission (2020): COM (2020) 6 final.

3% European Commission (2020): COM (2020) 6 final.

19 Eyropean Commission (2020): COM (2020) 6 final.

3 Climate change of course may alsoimpact other human rights, such as the right to adequate food (Art 11 ICESCR; Art 14 CEDAW; Art 5
CERD), the right to water (Arts 11 and 12 ICESCR42; Art 14 CEDAW; Art 28 CRPD; Art 24 CRC), the right to health (Art 12 ICESCR), or the
right to adequate housing (Art 11 ICESCR).

312 Kraler, Cernei & Noack (2011).
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“criteria drawn from international obligations under human rights instruments and practices in MSs”
(recital 34 QD).

Refugee Protection

With slight modifications, the QD follows the definition of the 1951 Refugee Convention. To qualify as
a refugee, a person thus must fulfil the definition as described in Art 1A 1951 Refugee Convention as
adaptedin Art 2(d) QD. Victims of natural disaster therefore need to equally fulfil the definition to
be recognised as a refugee under the QD.*"* Environmental reasons per se are not among the
elements relevant for qualifying as a refugee. As described above under chapter4.1, the absence of
a persecutor in environmental disasters and its non-discriminatory nature stands against qualifying
victims of such disasters as refugees. However, environmental disasters can still indirectly also be a
reason for the application of the refugee status, for example if a state arbitrarily restricts accessto soco
economicrights in the course of a natural disasterand thereby discriminates against a certain group of
people and thus the condition of persecutor is met.?™

Subsidiary Protection

The complementary human rights-related protection grounds are provided undersubsidiary protection
in the QD. Subsidiary protection is defined as the “protection of a third-country national or a stateless
person who does notqualifyas a refugee but in respect of whomsubstantial grounds have been shown
for believing that the person concerned, if returned to his or hercountry of origin [...] would face a real
risk of suffering serious harm” (Art 2f QD). Subsidiary protection thus requires the element of ‘serious
harm’, which circumscribes the different criteria drawnfrom international obligations such as the right
to life (Art 2 ECHR) or the prohibition of torture (Art 3 ECHR). It consists, according to Art 15 QD of:

1.the death penalty or execution,

2.torture or inhuman and degrading treatment or punishment of an applicant in the country of
origin, or

3.serious and individual threat to a civilian’s life or person by reason of indiscriminate violence in
situations of international or internal armed conflicts.

The recast of the QD did not change the scope of subsidiary protection. For some, this constituted
amissed opportunity to further enlarge the scope of subsidiary protection, for example to people
leaving their country due to environmental reasons.*"> Thus, the recast QD remains with the three
criteria mentioned above that must be satisfied in order for someone to be granted subsidiary
protection. While Art 15 a and c offer little scope for environmental protection, the prohibition of
inhuman and degrading treatment upon return as stated in Art 15 b has provided leeway for

313EASO (2016), p46 additionally noting that their claim is unlikely to arise from a threat of persecution.

3*Ragheboom (2017), p.326. Ragheboom distinguishes between different scenarios, such as when the degradation of the environment s
deliberately caused by a state or non-state actor to harm a specific group, such as an ethnig, political, religious, national or social group
(see Ragheboom (2017), p.328f). Another possible scenario would be if the ‘Degradation of the Environmentis Caused by Technological
Accident or Natural Hazard'". In such cases, Ragheboom indicates that ‘it must be shown that the threats to life or limb or threats of
serious impairment of their economic, social and cultural rights affect the applicants specifically, as members of a group identifiable by
the race, religion, nationality, political opinion or distinct social characteristic of its members.’ (p.331).

31> See Borges (2019).
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interpretation in literature' and jurisprudence (see below). Art 15 b also provides some room for MS
policies to address environmental reasonsthat preventa personfromreturning. Some MSsindeed have
included in their legislation refugee-type protection provisions concerning those who may be unable
to return home owing to a natural disaster.'®

The negotiation for a qualification regulation®'” offers yet another opportunity to broaden the
scope of subsidiary protection. The European Parliament proposed to include - among others -
internal conflicts, severe violations of human rights or events seriously disturbing public order in the
country of origin, or in a part thereof as factors to be taken into account when determining whether
indiscriminate violence exists.>'® This proposal, however, did not meet the Council's mandate for
negotiations with the Parliament,*' while further negotiations have been pending since.

5.3.1.2. TheTemporary Protection Directive

Also within the CEAS, the TPD 2001/55/EC is often cited as a potential instrument to extend to
environmental migration. The application of this instrument, however, has a number of shortcomings.
The term ‘mass influx’is not defined, which may together with a lack of political will be but two of the
reasons why the rather complex mechanisms to apply the directive have never been triggered.’*
Moreover, the temporary nature of the status may provide a solution for rapid onset disasters but
hardly for slow-onset disasters like sea-level rise. An entry pointin this respectis Art 2(d), which refers
to the‘Arrivalin the Community,’ whether spontaneous or aided, e.g. via evacuation programmes. The
reference to evacuation programmes has been identified as a strength of the Directive, insofar as it
could facilitate the legal and safe arrival of displaced persons,*' potentially also for victims of natural
disasters. The directive has, however, never been triggered, even during the 2015-16 so-called
‘migration crisis’.

5.3.1.3. TheReturn Directive

Another EU secondary legal act of importance in the present context is the EU RD 2008/115/EC. The
principle of non-refoulement is well enshrined in this directive, which states that the implementation
of return must respect the principle of non-refoulement (Art 5) and that removal shall be postponed if
it would violate this principle (Art 9).

The RD basically distinguishes between legal (non-refoulement or suspensory effects of appeals against
return decisions) and practical obstacles that may postpone removal (Art 9). Issues related to non-
refoulement may well extend to cases of return to a country hit be environmental and/or natural
disasters. However, there is noEU harmonised status for non-refoulementcases (beyond those covered
by the QD). MSs can, in principle, invoke Art 9(2) to postpone the removal of victims of environmental
disasters; they may alsodevise morefavourable provisions.

1 European Commission (2013).

37 European Commission.

3 European Parliament (2017b), recital 34.

31° Statewatch (2018) https://www.statewatch.org/news/2018/jan/eu-qualification-reg-trilogue-doc-10-1-17.pdf.
320 Beirens etal. (2016), p.38.

32 Beirens etal. (2016), p.17.
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5.3.1.4. Non-harmonised protectionstatus

The EU asylum and protection framework leaves a certain gap with respect to cases that are at the
interface between subsidiary protection and non-refoulement as derived from Art 3 ECHR. In this
intersection, MSs may develop national protection statuses provided they do not undermine the
minimum standardsderiving fromthe CEAS. The European Migration Network (EMN) reports** that 20
countries covered by a recent report have at least one national protection status. Most of them offer
more general humanitarian statuses, two of them specifically addressing environmental change and
naturaldisasters (see below underchapter5.3.2).

5.3.1.5. Resettlementand humanitarian admission programmes

Resettlementis considered by UNHCR as one of the durable solutions for refugeesand a life-saving tool
to ensure the protection of those refugees most at risk.>® However, UNHCR estimated that 1.4 million
refugees were in need of resettlement, while only 81,300 places for new submissions were provided by
29 resettlement states in 2018.3*

Complementaryto the global resettlement framework, a specificEU framework is negotiated.*> Under
the proposal for a Regulation for an EU Resettlement Framework, 'resettlement’ is defined as the
admission of third-country nationals and stateless persons in need of international protection from a
third country to which or within which they have been displaced to the territory of a MS with a view to
granting them international protection (Art 2). The proposal contains no reference to environment- or
disaster-induced migration. While it will hardly evolve as a protection tool for climate-induced

migrants per se, it may still offer a solution forrefugees who need to be resettled due to adverse
environmental change in their country of asylum.

5.3.1.6. Other options

Besides the abovementioned protection tools, there are additional ones that come up when discussing
alternative measuresto fill protection gapsfor people who need to leave their countries and regions of
origin due to disaster and environmental change.

Humanitarian grounds are but one possibility for MSs toissue a visa with limited territorial validity.**
While such a humanitarian visa could bridge the lack of access to the EU for people in need of
humanitarian protection including in the course of a natural disaster, the lack of existing protection or
residence status would come up once the residence status needs to be determined in the country of
destination.?” In its resolution from 11 December 2018, the European Parliament requested that the
European Commission submit a proposal establishing a European Humanitarian Visa which would allow
persons seeking international protection to enter an EU MSs for the sole reason of submitting an
application for international protection.’?®

322 EMN (2020) p.11.

33 UNHCR (2019), p.30.

324 UNHCR (2019), p.30.

325 European Commission (2016) COM (2016) 468 final.
32 Art 25 Visa Code; REGULATION (EC) No 810/2009.
327 For more see Jensen (2014).

38 European Parliament (2018).
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Box 2: Beyond Europe: Brazil’s humanitarian visa

Brazil's 2017 Migration Law (No. 13445) provides temporary visas for humanitarian reception for
thosedisplaced by natural disasters. It stipulatesthat‘the temporary visafor humanitarianreception
can be granted to a stateless person or a national from any country in a situation of a serious or
imminent institutional instability, armed conflict, major calamity, environmental disaster or serious
violations of human rights or international humanitarian law, or on other grounds specified in the
regulations.’

Sources: Cantor (2018);10M (2018a)

Another possibility may entail ‘humanitarian corridors’, by expanding the emphasis from the transit
of material aid such as food, water and medical supplies to the movement of people displaced by
disasters.?” Indeed, humanitarian corridors are already in place in some EU countries like Italy, France
and Ireland to provide a pathway for people escaping conflict, which can well be extended to people
forced into exile by environmental upheaval.*** However, it has notyet been used in this context.

In addition, at times a system of circular migrationor, indeed, seasonal work is proposed as a coping
strategy for people affected by climate or environmental disasters.>*' Within the EU, the Seasonal
Workers Directive**? offers MSs an opportunity to grant third-country nationals seasonal work permits
for not less than 5 months and not more than 9 months within a 12-month period (Art 14). Such
programmeswould allow personswhoselivelihood is threatened or evenwiped out by climate change
to seek work on a seasonal basis in the EU during those periods. This seasonal system could reduce
stress on temporary and permanent residence systems by encouraging migrants to seek protection
only for the minimum amount of time needed. Seasonal work permits have already been tested as
an adaptation strategy to climate change in the context of floods in Colombia in 2008 under a
Spain-Colombia agreement.*** Based on the bilateral agreement on circular migration, the project
“Temporary and Circular Labour Migration Project” developed and facilitated temporary migration to
Spain for Colombians affected by the floods in order to work in the agricultural sector for a limited
time.**

32 Miller etal. (2017), p91.

30 Régnier (2019).

31 Hush (2018). See also The Greens (2013), p.11.
2 Directive 2014/36/EU.

33 Rinke(2011).

3 Rinke (2011), p.25.
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Box 3: Beyond Europe: Australia’s Labour Mobility Scheme

Australia’sSeasonal Worker Programme (SWP) and complementary Pacific Labour Mobility Scheme are
leveraging labour mobility arrangements to supportmigrantsfrom areasimpacted by climate change
and disasters. The SWP replaced the Pacific Seasonal Worker Pilot Scheme in 2012, scaling up efforts to
facilitate the recruitment of workers for the agriculture and accommodation industries while helping
further the development of regional workers and their origin communities. Meanwhile, the Pacific
Labour Mobility Scheme was established in 2018 following a pilot programme and aims to meet
Australian low-and semi-skill labour needsand offer opportunitiesto those living in the Pacific region.
It is one of the initiatives under Australia’s ‘Step-up’ foreign policy to increaseits engagementin the
Pacific and respond to challenges the region is facing, including climate change and disasters. Spain
and New Zealand have used a similar approach.

Sources: Australian Government, Department of Education, Skills and Employment (2020a & b); International Labour
Organization (2019); Australian Government, Department of Foreign Affairs and Trade (2020); Australian Government,
Department of Foreign Affairs and Trade (2019)

Seasonal work offers a valuable solution to compensate e.g. for the lack of work due to periodic or
sudden-onset disasters. It, however, falls short of addressing situations in which climate change or
naturaldisasters have a permanentimpacton peoples’livelihoods.

5.3.2. National legislationand practice

An EMNad hocquery on climate change and migrationin 2018°* revealed that, in most countries, the
link between climate change and migration is not much discussed. Debates are driven largely by
academic researchers or the media rather than policymakers. Sporadic debates evolved, however, in
the context of larger initiatives such as the French discussions in the context of the 2015 COP 21, the
German chairmanship of the PDD or the discussions in the context of the development of the Austrian
migration strategy.*** However, none of the countries reported any planned changesin their respective
legislations as a result of these discussions.®*’

International Protection (EU harmonised protection status)

In accordance with the prevailing opinion that climate change and natural disasters do not offer any
protection groundsfor refugee status according to the 1951 Refugee Convention, European countries
also reject such an interpretation.** To qualify asrefugee, the claimantwould therefore need to provide
alink to one of the five protection grounds under the 1951 Refugee Convention orrather, in the case of
EU MSs, under the 2011 QD.

Similar to refugee status, the brief survey of selected countries for this study did not reveal that any of
the EU MSs plan to make use of subsidiary protection for reasonsof environmental or natural disasters.

35 EMN (2018b).
336 EMN (2018b).
37 EMN (2018b).

38 Explicitly stated by AT, CZR, DE to a questionnaire on environmentally induced migration distributed by ICMPD to selected EU+ countries
in March 2020.
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Again, the use of subsidiary protection may apply in certain circumstances: While environmental
reasons are, for example, not explicitly stated in Austrian asylum and migration law, they could
potentially still lead to a protection status if the return of a person who claims environmental reasons
and who is not granted refugee status in Austria would constitute a real danger of violating Art 2 or 3
ECHR. In such cases it cannot be excluded that the person could be granted subsidiary protection in
Austriaaccording to Art 8 Asylum Act 2005.3*

Non-harmonised EU protection status

Besides the harmonised international protection statuses, EU MSs make use of providing more
favourable standards to protection than defined in the respective EU law by extending protection to
people who do not fall under international protection. A recent EMN report provides an overview of
such national protection statuses in 25 EU MSs plus Norway that participated in the survey. The EMN
found national protection statuses covering humanitarian or compassionate grounds, which
encompass more generic legislative definitions to more specific ones such as medical cases,
national statuses based on the principle of non-refoulement as well as statuses linked to
environmental change and natural disasters.>* The EMN classifies these statuses at the interface
between subsidiary protection and Art3 ECHR.?*

Table 5: Overview of non-harmonised protection statuses in MS+

Type of National Protection Status Countriesapplythestatus #of countries
Overarching humanitarian grounds BE, CY, CZ, EL, ES, FI, IE, IT, LT, MT, NL, PL, SE, 15
SK,NO
Exceptional circumstances AT, EL, FI, IT, LU, SE 6
Non-refoulement CZ, ES, FI, HU, IT, PL, UK, NO 9
Climate change and natural disaster IT, SE 2

Source: adapted from EMN (2020), only national protection statuses were listed that from their scope potentially could
encompass protection due to environmental change and natural disasters.

As illustrated in the table above, an explicit mention and a dedicated national protection status for
environmental reasons only exists in Italy and Sweden, while Finland encompasses such grounds
under a more general status for humanitarian and compassionate reasons.

The Swedish Aliens Act (2005:716), Chapter 4 section 2a together with Chapter 5 section 1, provides
protection for a person who cannot return to his or her country of origin because of an environmental
disaster. The residence permit could last for up to 3 years; however it is currently suspended as a
consequence of the high number of arrivals in 2015-16. In Italy, national protection can be granted to
migrants — who first do not qualify for international protection - if there are "serious reasons" of a

39 Response from the Austrian Ministry of Interior to a questionnaire on environmentally induced migration distributed by ICMPD in March
2020.
*0EMN (2020), p.5.

1 EMN (2020), p.5.
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humanitariannature suchas famine or environmental/natural disasters in the country of origin, among
others.**This kind of status could last 6 months and was, according to the EMN, used once.***

The Finnish Aliens Act 301/2004, Chapter 6 Section 88a, opens the possibility of granting humanitarian
protection if neither asylum nor subsidiary protection can be granted but the person cannot return to
his/her country of origin or habitual residence as a result of (among other reasons) an environmental
catastrophe. As in the case of Sweden, Finland suspended the respected provisions as a consequence
of the high number of arrivals in 2015-16.

Another example of providing a national status can be found in Switzerland in Art 83 of the Swiss
Foreign Nationals and Integration Act. This article provides temporaryadmission if the enforcement of
aremoval order (fromahumanitarian pointof view) is not reasonable because the person concerned is
‘in concrete danger in situations such as war, civil war, general violence and medical emergency in his
or her home country or country of origin’. The Federal Council already affirmed in 2008 that this
regulation is applicable to "disasterdisplaced persons". In addition, there is a provision in both the Swiss
Asylum Actand the Aliens and Integration Act on the basis of which the enforcement of thereturn toa
region affected by a natural disaster can be temporarily suspended (Article 44 para. 2 Asylum Act and
Article 83 para.4 Aliens and Integration Act).**

Beyond a specific status, in Cyprus, Art 29(4) of the Refugee Law of 20003* includes environmental
destruction as an additional reason for non-refoulement of refugees and beneficiaries of subsidiary
protection. Environmental destruction does by itself not provide a protection ground but extends the
non-refoulementobligationenshrined in international refugee law.3*

Germany has been working to establish mechanisms to provide adequate protection to people
affected by disaster-induced displacement in disaster-prone countries as part of its humanitarian
assistance and development cooperation.**” While those discussions did not extend to a specific legal
pathway or status, the German Advisory Council on Global Change proposed in August 2018 to develop
a“climate passport”that“should offerthose who areat risk of global warming the optionto gain access
to civil rights in safe countries.” The climate passport should, in its first phase, openearly, voluntary and
humane migration routes to the populations of small island states whose territory will likely become
uninhabitable due to climate change. The "climate passport" should therefore apply to those people
who would become stateless if their home were uninhabitable.?*

Besides these examples, the research revealed neither further direct reference to protection for
environmental migrants in other countries nor any current plans on the part of national policymakers
tointroduce such provisionsin the near future. While state practice can influence EU law, also illustrated

32 Answer by ltaly to EMN (2017); EMN (2020), p.23.
34 EMN (2020), p.23.

34 Response from the Swiss State Secretary for Migration to a questionnaire on environmentally induced migration distributed by ICMPD in
March 2020.

35 See http:/www.cylaw.org/nomoi/enop /non-ind/2000_1_6/full.html.
36 Art 33 of the 1951 Refugee Convention.

37 EMN (2018b).

38 German Adyvisory Council on Global Change (2018).
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in the drafting history of subsidiary protection,** the low number of countries that have an

environment-related element in their protection system (especially with Finland and Sweden
pausing this opportunity) makes it unlikely that this could trigger respective changes at EU level.>*°

While national humanitarian protection statuses offer leeway for countries to extend protection to
persons affected by environmental change, and specifically natural disasters, these regularly provide
for a lower protection status than the one stipulated in the QD for refugees and beneficiaries of
subsidiary protection. This was also concluded in the EMN study.'

Still, the examples of Finland and Sweden have inspired others as to how these examples could be
integrated into the EU protection framework. Hush, for example, proposes either using the Swedish
example to extend serious harm under Art 15 by inserting a new paragraph (d) extending to
environmental catastrophes or, deriving from the Finnish example, adding a new harmonised
protection ground ‘humanitarian protection’as a new Art 15a which shall refer to an impediment to
return as a result of an environmental catastrophe.?

5.3.3. European jurisprudence
5.3.3.1. Introduction

M Scott’s***review of judicial decisions globally found that disaster and climate change are peripheral
to the majority of claims thatwere identified and reviewed. In the vast majority of thefiltered cases, the
claimant did not articulate concerns about being exposed to disaster-related harm if returned.
References to disaster ratherappearas general information from country of origin reports.*** Still, there
arealsoanumber of caseswhere the applicant claimed refugee status or a complementary status based
on humanrights violations.

As mentioned above and according to most commentators,** the international refugee regime does
not provide for a protection status for climate-induced migrants. In the European context, the
jurisprudence of the European Court of Human Rights (ECtHR) and the Court of Justice of the European
Union (CJEU) are of utmost importance in understanding whether the body of human rights law,
anchored within the ECHR or the EU CFR, imposes an obligation to grant some form of protection to
peoplefleeing because of environmental changes in their home country.

The present section concentrates on claims related totherightto life and the prohibition of torture and
inhuman or degradingtreatmentor punishment. Statesare confronted with these questions when they
must decide whether environmental migrants and displaced people can be sent back to their country
of origin. Thus, while public discussions often centre around the question of whethera personwho left

3 |t was the aim of the QD to harmonise the wide spread state practice on protection for people failing to fulfil the strict criteria for refugee
status. See Ragheboom (2017), p.270; Council Directive 2004/83/EC, recital 25.

30 Jean-Christophe Dumont of the Organisation for Economic Co-operation and Development (OECD), quoted in Rodrriguez Martinez
(2020).

331 EMN (2020), p.5.
$2See Hush (2018).

33 M Scott (2020).

3% M Scott (2020), p.32.

35> See chapter4.1. above.
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his/her country of origin due to environmental reasons can be defined as a refugee, administrative and
judicialinstitutions are more often confronted with the more practical question of whether the principle
of non-refoulementembedded in international refugee law as wellas human rights law prohibits return
to a country thatis heavily affected by environmental problems. 3¢

Both courts have not (yet) had to answer any claim solely based on climate change and natural
disaster in the context of migration. However, a number of judgements contain some references to
environmental change and the respective jurisprudence on health-related impediments to return,
illustrating some similarities that maythus provide some insights.

The ECHR, in particular Art 2 (right to life) and Art 3 (prohibition of torture and inhumanand degrading
treatment), extended the scope of protection obligations for Council of Europe states to not return a
person if their life or physicalintegrity are arbitrarily endangered there. The jurisprudence of the ECtHR
was essential to developingfurther the non-refoulementprinciple. Since the landmark decision Soering
vs. UK,**” the court has developed a rich jurisprudence on Art 3,%*® extending its scope from pure
domesticto foreignissues. A stateis thus not only obliged notto torture, but the stateis also prohibited
from returning aforeigner to his or her country of origin if torture orinhuman or degrading treatment
awaits him or her there, constituting an extraterritorial effect of Art 3 ECHR.3*°

Compared to the cases that determined the obligation under Art 3to not return a person to a country
where torture or inhuman and degrading treatment awaits them, the situation of environmental
migrants is different. The expected harm does not originate from physical violence but rather from
socio-economic vulnerabilities, which are at first sight not protected by Art 3 ECHR.>* The ECtHR has
notyet had the opportunity to develop jurisprudence around environmental change in the context of
return. However, its case law based on Article 3 ECHR prohibiting the removal of sick persons to a
country where they would face inhuman or degrading treatment may provide an entry point.>*'

5.3.3.2. Return of sick people

Since the landmark ruling of D vs. UK in 1997, it became a well-established standard in migration
processes to determine whether health-related reasons would impede the return of an irregular
migrant, denied asylum seeker or a foreigner whose legal stayis coming toan end. The ECtHR set a very
high threshold that must be met in orderto invoke the protection of Art 3 ECHR from being returned to
the country of origin or return in such cases.

The high threshold as first determined in the D vs. UK ruling and further concretised in N vs. UK referred
to exceptional circumstances consisting of (but not limited to) a final stage of a disease with a real risk

3% McAdam (2020).

%7 Soering vs. UK, Application no. 14038/88.

38 See further Cruz Varas v. Sweden, Application No. 15567/89, 20 March 1991; Vilvarajah et al. v. United Kingdom, Application No. 13163/87
etal,, 30 October 1991; Chahal v. United Kingdom, Application No.22414/93, 15 November 1996; Ahmed v. Austria, Application No.
25964/94.

39 Scott (2014), p.412.

30 Wallenberg (2016); p.25; McAdam 2007, p.140. On the link between socio economic rights and Art 3 ECHR, see also Mc Adam (2011), p 25,
stating that ‘breaches of socio-economic rights have often been ‘re-characterized’ as violations of article 3 ECHR - an absolute right with
a clear non-refoulement component'.

361 Delval (2020).
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of dying under most distressing circumstances including the lack of family, moral or financial support
which altogether would amountto inhuman and degradingtreatment. This high threshold dominated
the case law until the 2016 Paposhvili vs. Belgium ruling. In the latter, the Grand Chamber refined its
interpretation of “other very exceptional cases” as mentioned in N vs. UK. The Court concluded that
“other very exceptional cases” would also include persons who are not at imminent risk of dying but
who would face arealrisk of “being exposedto a serious, rapid andirreversible decline in his or her state
of healthresulting in intense suffering orto a significant reduction in life expectancy” (para. 183).

Also, in M.S.S. vs. Belgium and Greece*** (a non-medical Art 3 case), the court had to decide on a claim
from an Afghan applicant whom Belgian authorities intended to return to Greece according to the
Dublin Regulation. The Court referred to the inaction of the Greek authorities, “forthe situationin which
theapplicant has found himself for several months, living on the street, with no resources or access to
sanitary facilities, and without any means of providing for his essential needs” (para 263). The court
followed that this situation amounted to a violationof Art 3 (para 264).

In arguing in how far states’ conduct is of relevance, the ECHR in Sufi and EImi v UK** emphasised that
states shall not be liable for lacking the resources to mitigate an applicant’s circumstances when those
result from external factors rather than its own act or omission. As an example, the court referred to
natural phenomena such as drought (paras 281, 282).

In the quoted case law, the ECtHR repeated thata certain level of severityhad to be met but also took a
sincere view of living conditions and other accompanying elements. When determining the real risk

of an Art 3 infringement, the court thus regularly also takes socio-economic harm into account,
which canamountto inhuman or degrading treatment, especially if several risksaccumulate.

However, as McAdam stated,

“[Courts] have carefully circumscribed the meaning of ‘inhuman or degrading treatment’ so that it
cannot be used as a remedy for general poverty, unemployment, or a lack of resources or medical
care except in exceptional circumstances. They have been especially reluctant to find that a person
needs international protection unless a State deliberately withholds resources or actively occasions
harm. It is therefore unlikely that a lack of basic services alone would substantiate a
complementary protection claim unless this were to render survival on return impossible.”*%*

The question thus remains whether subsidiary protection accordingto Art 15b QD could develop an
alternative ground for environmental claims in the EU protection framework. While by its wording Art
15b QDis very similar to Art 3 ECHR, 3% the CJEU determined in M'Bodj vs. Etat belge*®* that, to qualify for
subsidiary protection, serious harm as outlined in Art 15 QD must be linked with one of the actors of
persecution accordingto Art 6 QD. In this respect, the Court clarifies thatArt 6

%2 MSS vs Belgium and Greece 2011-I Eur. Ct. H.R. 255, para. 249.

3 Sufiand Elmiv UK App No 8319/07 and App No 11449/07 (2012).

3% ) McAdam (2014).

35 CJEU, Elgafaji (C-465/07) v Staatssecretaris van Justitie, 17 February 2009; para 28.
36 M'Bodj v Etat belge (C-542/13)
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“sets out a list of those deemed responsible forinflicting serious harm, which supports the view that
such harm must take the form of conduct on the part of a third party and that it cannot therefore
simply be the result of general shortcomings in the health system of the country of origin.”**

Thus, despite the leeway granted to MSs to allow more generous protection than the QD, the CJEU
clarified that it would be contrary to the general scheme and objectives of the directive to grant “[.]
subsidiary protection statusin situations which have no connection with the rationale of international
protection.”

Whileit is difficult to deduce how the ECtHR or the CJEU would respond to a protection claim based on
environmental change, looking at the case law on the refoulement of sick persons, the ECtHR might
be more prone to conclusions similarto those of the UN Human Rights Committee (see below). On
the contrary, the CJEU might exclude environmentally displaced from subsidiary protection.**

Concluding that the CJEU may exclude subsidiary protection and thus the application of the QD, the
question still remains whether, ultimately, a person can be returned to a country or region which
became unsafe dueto climate change or natural disaster. Again, the CJEU's case law on returning sick
people may provide insight into how the court would rule in such cases.

5.3.4. National jurisprudence

Theresearch regarding nationaljurisprudence on migration claims in environmental contexts revealed
little. Some MSs reported that there have been sporadic claims related to environmental issues?”
However, these claims are usually interlinked with other claims in relation to the grounds laid down in
the Geneva Convention. Statistics in this regard are non-existent. Still, national European courts
sometimes mentioned natural disasters, but rather with the aim of substantiating and delimiting the
requirements for refugee status. For example, the Polish Regional Administrative Court ruled that the
Conventionrelating to the Status of Refugees contains a finite list of grounds on which refugee status
may be recognised and does notinclude victims of war, natural disasters, or famine, family situation,
unemployment, lack of educational opportunities or poverty.*”!

In a case from the Administrative Court in Luxembourg, the judge looked in his reasoning at the
possibility to grant subsidiary protection for reasons beyond the usual considerations (internal armed
conflict, ability to get protection from the authorities, etc.) and examined the environmental conditions
that can render a return difficult, if not impossible, for Iraqgi applicants.?2 The case was not linked to
climate change or ‘environmental protection’ but showed that environmental reasons can and are
taken up by courts when deciding whether a personcan bereturnedor not.

%7 M'Bodj v Etat belge, para 35.

8 M'Bodj v Etat belge para 44.

3% Delval (2020).

370 Survey on environmentally induced migration distributed by ICMPD in March 2020 to selected European countries.

37 Regional Administrative Court in Warsaw, 1 October 2012, V SA/Wa 873/12; quoted at https://www.asylumlawdatabase.eu/en/case-
law/poland-regional-administrative-court-warsaw-1-october-2012-v-sawa-87312.

372 les conditions dlimatiques difficlement supportables pour des personnes habituées a des températures climatiques élevées’; see:
Luxembourg - Administrative Tribunal, 3rd Chamber, 38651, 11 July 2017 at https://www.asylumlawdatabase.eu/en/case-
law/luxembourg-administrative-tribunal-3rd-chamber-38651-11-july-2017.
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In Germany, there were no environmental migrationor asylumcases reported. Still, the various courts
regularly decide and further elaborate on the requirements for return. As such, “[p]oor humanitarian
conditions can constitute treatment within the meaning of Article 3 of the ECHR - provided that
extraordinaryindividual circumstances arise -even if thereis a lack of a responsible actor in the target
area. Within the framework of Section 60 (5) of the Residence Act in conjunction with Art3 of the ECHR,
non-governmental dangersdueto precarious living conditions can also be taken into account, although
this is only considered in very exceptionalindividual cases.”*”

The Court further took up discriminatory practice as a requirement for subsidiary protection andstated
that “[e]ven if the person concerned is in an essentially comparable situation with other people, an
exception to Art 3 ECHR can exceptionally be affirmed if the deportation would lead to a serious, rapid
and irreversible deterioration in his health.” To answer the question of whether there is a risk of a
violation of Art 3 ECHR, the Court took many factors (such as access to work, water, food, health care
andthe chanceto find adequate accommodation, access to sanitary facilities and last but not least the
financial means to satisfy elementary needs, also taking into account return assistance etc.) into
account.The Court determined that “anexceptional case in the aforementioned sense only existsin the
case of a very high level of damage, in which the humanitarianreasonsare "mandatory" in accordance
with the requirements of Art 3ECHR.”*"

5.3.5. Excursus: Case law on Kiribati and Tuvalu

Australiaand New Zealand have developed the broadest jurisprudence on environmental cases to date.
The probably most-noted cases derived from two island states, Kiribati and Tuvalu. Kiribati consists of
around 33 islands in the equatorial Pacific. It is a remote and low-lying nation (mean elevation of 2
meters) in the Pacific Ocean with a population of about 112,000.?”” Tuvalu is a country in Polynesia,
located in the Pacific Ocean, about midway between Hawaii and Australia. The country has a mean
elevation of two meters above the Pacificand a population of about 11,000.3”¢ A rise in temperatures of
2 degrees more would —according to some calculations - make island stateslike Tuvalu disappear.?””

5.3.5.1. TheTuvalu case law

Already in 1996, a 35-year-old woman from Tuvalu requested protection status in Australia. The
Australian Tribunal dismissed the claim but recognised the potential for socio-economic harm to
engage host state protection obligations under the Refugee Convention, provided that the causal nexus
could be established between theharmfearedand one of the five Conventiongrounds.®” For the claim
in question, however, the Tribunal denied refugee status as the socio-economic impacts were not a
result of persecution.

33\VGH Mannheim from 29.10.2019, A 11 'S 1203/19, http://Irbw.juris.de/cqi-
bin/laender_rechtsprechung/document.py?Gericht=bw&nr=29831, para: 96-100.

374 |bid.
> Central Intelligence Agency World Factbook, at: https://www.cia.gov/library/publications/the-world-factbook /geos/tv.html.
376 Central Intelligence Agency World Factbook, at: https://www.cia.gov/library/publications/the-world-factbook/geos/tv.html.

7 UN News (2019): Stop Tuvalu and ‘the world from sinking’ UN chief tells island nation facing existential threat from rising seas; at:
https://news.un.org/en/story/2019/05/1038661.
378 RRT Case N096/10806 (1996).

379 Scott (2020), p.50.

PE 655.591 83


http://lrbw.juris.de/cgi-bin/laender_rechtsprechung/document.py?Gericht=bw&nr=29831
http://lrbw.juris.de/cgi-bin/laender_rechtsprechung/document.py?Gericht=bw&nr=29831
https://www.cia.gov/library/publications/the-world-factbook/geos/tv.html
https://www.cia.gov/library/publications/the-world-factbook/geos/tv.html
http://dip21.bundestag.de/dip21/btd/19/157/1915781.pdf
https://news.un.org/en/story/2019/05/1038661

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

While there were a number of further claims from people from Tuvalu, it took 24 more years for New
Zealand to grant leave to remain-yet this was notin recognition of refugee status but due to strong
family ties to New Zealand. This case concerned a Tuvaluan family of four (a couple and two children)
who appliedin New Zealand for refugee status or, ineventu, that they could not return because of the
danger of arbitrary deprivation of their lives and because of the danger of being subjected to cruel
treatmentin case of returnto Tuvalu. The court rejected the refugee andhuman rights claim**° because
it did not fulfil the refugee definition in the absence of a persecutor and one of the five grounds of
persecution. However, the Tribunal granted resident visas on the humanitarian claim because of their
strong family ties in New Zealand.?®' Still, the case drew much media attention - wrongly — celebrating
it as the first environmental protection case.>*?

5.3.5.2. TheKiribaticase law

As described above, the absence of a dedicated form of protection status for people affected by climate
changeleads them to seek refugee protection in other countries. This also applied to Mr Teitiota, from
Kiribati, who wished to extend his visain New Zealand after he overstayed. As no otherway to legalise
his status was available, his case reached broad public attention or, as it was put, he became “an
international celebrity, a stand-in for the thousands of people in Kiribati — as well as millions more
worldwide — expected to be forced from their homes due to rising seas and other disruptions on a
warming planet.”3#

Mr Teitiota’s residence permit ended in 2010. After overstaying, he applied for refugee status in 2012,
which was denied in first and further national instances in New Zealand. In 2015, he was returned to
Kiribati, from where he filed a complaint to the Human Rights Committee claiming a violation of his
right to life according to Art 6 ICCPR by removing him to Kiribatiand not the right not to be subjected
toinhuman or degrading treatmentunder Art 7 ICCPR.** In his claim, Mr Teitiotaargued that the effects
of climate change and sea levelrise led to saltwater contamination and scarce fresh water. Additionally,
land erosion led to overcrowding on Tarawa and a housing crisis and related disputes, which
exacerbated an untenable and violent environment for him and his family (para 2.1.).

The Committee, as the New Zealand national courts had done before, found the claim “entirely credible,
and accepted the evidence” ** which was presented. The Committeein its judgement stated —for the
first time — “that the effects of climate change or other natural disasters could provide a basis for
protection.”*®* However, the Committee found that Teitiota“did not establish thathe faced arisk ofan
imminent, or likely, risk of deprivation of life upon return to Kiribati.” The Committee thus upheld New
Zealand’s decision on the grounds that while “sea level rise is likely to render the republic of Kiribati
uninhabitable ... the timeframe of 10 to 15 years, as suggested by [Mr Teitiota], could allow for

380 AC (Tuvalu), (2014) NZIPT 800517-520, New Zealand: Immigration and Protection
Tribunalhttps://www.refworld.org/casesNZ IPT,585151694.html.

1 AD (Tuvalu), (2014) NZIPT 501370-371, New Zealand: Immigration and Protection Tribunal
https://www.refworld.org/cases,NZ_IPT,585152d14.html.

2 McAdam (2015), p.131.

38 Weiss (2015) quoted in McAdam (2020), p.3.
** Joane Teitiota v. New Zealand, para 1.1.

%> loane Teitiota v. New Zealand, para 9.6.

3 Joane Teitiota v. New Zealand, para. 9.6.
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intervening acts by the republic of Kiribati, with the assistance of the international community, to take
affirmative measuresto protectand, where necessary, relocate its population” (para9.12).

While the Committee’s decision was againstthe applicant, it stilladded some clarity, specifically in the
potential applicability of human rights law for environmental cases, particularly with respect to the
principle of non-refoulement. It declared that inaction in the face of global warming can lead to
violations of human rights and trigger non-refoulement obligations,*’ thereby creating a line of
authority fromthe national to the internationallevel.*® From a publicrelations point of view, the case,
as with the Tuvalu case from 2015, was widely viewed as an opening for ‘climate refugees’;** however,
for some authors, this was an exaggeratedinterpretation.3*

5.4. Conclusions: protection in the context of environmental
displacement

The EU - with some exceptions —has remained quite silenton the issue of environmental migration and
displacement. In the external dimension, the EU mentions climate change and disasters as potential
root causes for migration, but hardly offers any concrete actions. In the internal dimension, the
European Commission did not further build on its 2014 staff working paper. The European Parliament
emphasised at times the links between climate change and disasters and migration and the need for
addressing theidentified legalgaps at EU level. At the MS level, with the exception of a few countries,
environmental reasonsare not addressed in laws related to international protectionor legal migration.
With hardly any casesbased on environmental changeand disasterrelated reasons for fleeing the home
country, EU MSs currently see little need to address these phenomena in national laws. Additionally,
European and national courts have not yet had to decide upona claim by a victim of climate change or
naturaldisaster.

In this context, it does not come as a surprise that neither the current nor latest proposals for the next
generation of the CEAS include any references to the nexus between environmental change or natural
disasters and international protection.In the absence of a specialised legal framework or dedicated
provisions, the current EU legal framework—as describedin this section - offers a piecemeal of possible
entry points to the EU for people leaving their country of origin in the context of climate change and
natural disasters:

Refugee protection according tothe QDrequires a well-founded fear of persecution because of race,
religion, nationality, political opinion or membership to a particular social group as well as a lack of
protection provided by the country of origin. People forced to flee due to climate change and natural
disasters thus only may cater for refugee protection if they fulfil the definition of a refugee. This may
apply, for example, if a state arbitrarily deniesaccess to basic socio-economic rights of a particular group
(e.g.a minority) in the country. Only in such cases may the person be granted refugee status, which

387 Behlert (2020).
8 McAdam (2020), p.38.
¥ Among many other articles, see The Guardian(2020) https://www.theguardian.com/world/2020/jan/20/climate-refugees-cant-be-

returned-home-says-landmark-un-human-rights-ruling; Newsweek (2020) https://www.newsweek.com/climate-refugees-cannot-
turned-away-united-nations-committee-rules-1483076.

30 See McAdam (2020), p.38.
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would provide international protection and a long-time residence permit with and comprehensive
accesstorights.

Should refugee status not apply, the QD offers subsidiary protection if a person shows substantial
grounds for facing areal risk of suffering serious harm if returned to his orher country of origin. Serious
harm s closely connected to theright to life and the prohibition of torture orinhuman and degrading
treatment as protected by Art 2 and 3 ECHR. When deciding on the return of sick migrants, the ECtHR
ruled that Art 3 ECHR could be violated in case of exceptional circumstances also in the absence of an
actor of persecution or serious harm. However, in the context of the QD, the CJEU ruled differently and
denied the benefits of subsidiary protection to sick people arguing that extending the protection to
such cases would contradict the rationale of the directive. Consequently, even if courts would see a
violation of Art 2 or Art 3 ECHR in cases of returning third country nationals to a place destroyed by
climate change or natural disaster, it is likely that alsoin such cases the benefits of subsidiary protection
according to the QD would be denied. Another solution therefore would require an amendment of the
QD, e.g. by explicitly including climate change as one of the elements for serious harmin Art 15 QD.
Subsidiary protection would provide for a temporary residence permit, limited access to rights,
however, with the option for a long-term solution, should climate change or natural disaster prove to
prevent thereturnover alonger periodof time.

In the absence of international protection (i.e. refugee or subsidiary protectionstatus), the applicability
of Art 2 or 3 ECHR may still trigger the non-refoulement provision under the RD. Thus, the non-
refoulement provision of the RD may still prohibit the return, however without any EU harmonised
status.

In fact, various MSs fill the existing gap between international protection and non-refoulement
according to Art 3 ECHR by applying non-harmonised protection statuses. Those non-harmonised
protection statuses, however, usually offer more limited rights and protection than international
protection does. Still, the few examples of EU MS legislation referring to environmental reasons and
natural disasters, such as Italy, Sweden, Finland, are basedon non-harmonised, thus national, statuses.
While many other countries not explicitly mention environmental change or natural disasters in
national protection status, they still may interpret such cases under broader notions of ‘humanitarian
protection’ or ‘protection based on exceptional circumstances. The absence of any protection
solutions, however, would leave affected personsin a situation of limbo.

Temporary protection in case of mass influx would be a valid tool for the mobility of larger number of
people in the course of disasters, whether caused by environmental or other factors, but has so far
proved toothless, and thereis little to expect from this instrument.

The EU further has a number of tools that could be used as pathways to protection, either in the form
of evacuation programmes or resettlement, but again they would also require adaptation to cater to
victims of environmental change and natural disasters.
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6. CONCLUSIONS AND RECOMMENDATIONS

6.1. Conclusions

The present study has focusedon the nexus between environmental change, migration, displacement
and protection. The report shows that environmental change affects migration in very different
ways. Addressing protection concerns is a key, but not the only response. As a corollary, afocus on
causation andrelated conceptssuch as ‘environmental migrant’ or ‘environmentally displaced person’
does not necessarily help to address protection challenges arising in the context of environmental
change and migration. While the concept of ‘environmental migration and displacement’ remains
contested, there are clear links between environmental change, including climate change and
various types of migration. Thus, available evidence suggeststhatclimate changeis likely to increase
the likelihood of a number of natural hazards which in turn will have significant effects on migration
drivers and thuswillhave an impact on migration flows. Nevertheless, drivers of migration are complex,
and environmental change will always be mediated by a variety of other social, economicand political
factors.

As the report shows, debates focus very much on the environmental change as a cause of
migration. Related estimates evoke images of a migration threatbut, at the same time, largely do not
stand up to scrutiny. By contrast, IDMC data collection on disaster-related internal displacement
provides a robust and continuously improved evidence base that should be the basis for any further
development of data on global disaster related displacement.

Asthereport has shown,environmental change not only may act as a driver of mobility, but also goes
along with significantimmobility. In addition, it may adversely affect immobilised populations, such
as persons displaced in protracted displacement situations as a result of conflict, persecution or
violence. Finally, migration also needs to be seen as part of the solution, and not just as an effect of
environmental change, highlightingthe need to embrace that mobility:(cross-border) mobility can and
indeed needs to be part of responses to adverse environmental changes.

There have been a number of initiatives since 2011 that aim to establish approaches, spur action for
cooperation and provide practical recommendations on responding to environmental displacement.
Theseinitiatives signal a recognition of the increasing importance of the issue and of the need for
coordinated efforts to address it.

The efforts explored in this report have emphasised practical guidance, information sharing and
capacity building as importanttoolsfor translating ideas intoaction. Meanwhile, increasingly forward-
looking approacheshave emphasised the need to identify, mitigate and prevent future risks, including
through fostering resilience to climate change and disasters, in which migration can play arole. At the
global level, there seems to be an understanding that there is little appetite for a binding legislative
framework for addressingenvironmental displacement. Initiatives have thus largely taken the form

of guidelines and toolboxes, which aim to collect and share good practices and thus make these
ideas and approaches more accessible to stakeholders.

At the European level, the nexus of environmental change and migration has increasingly been
addressed in the last decade and in several contexts — civil protection, humanitarian aid and
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development policy, although no concrete initiatives addressing protection needs have materialised
yet.

While the overall nexus of environmental change, migration and displacement thus has received
increasing attention, there has been only a very limited debate on appropriate tools to address the
admission or residence of persons moving for reasons connected toclimate change or natural disasters.
To some extent, this can be attributed to the lack of data that would shed light on the significance
and scope of cross-border displacement, or the scale of persons unable to return. While existing
evidence shows that people affected by ‘environmental change’ predominantly remain in their country
or the closer region, environmental considerations are likely to become more important — whether
directly or indirectly —in future migrationand asylum claims in the EU.

In the absence of a dedicated legal instrument, people affected may need to lean upon existing
protection tools, whether appropriate or not. Human rights safeguards may step in at times but they
do not (yet) ensure full recognition of the problem and thus do not provide for an appropriate
umbrella of protection. The study reviewed various EU legalinstruments designed for the protection
of people in need for international protection and related legal instruments as well as the respective
case law of the CJEU and the ECtHR.

From this, the study concludes that

1.environmental reasonsare notamongthe grounds forinternational protection norwere they yet
subject of claims in front of the CJEU or the ECtHR;

2.that the case law of the CJEU and ECtHR on the return of sick third country nationals offers
parallels for potential cases of victims of climate change and/or natural disasters;

3.that, however, the CJEU interprets the scope of subsidiary protection in a restrictive manner,
requesting protectionfrom an actorof persecution or harm;

4.that in order to filla gap of a dedicated EU international protection ground, a small number of
three EU countries know non-harmonised national protection grounds for victims of natural
disasters and broader environmental factors. Due to this small number of countries, the
potential for a joint EU approach to this matter seems unlikely, particularly in view of the
stalemate aroundthe CEAS reformand the repercussions of the 2015-16 ‘migration and refugee
crisis’.
Given that migrationand asylumclaims in the EU mayin the nearer future more frequently also address
reasons of environmental degradation due to climate change and/or natural disasters, the EU and its
MSs, however, are well advised to proactively address the existing gap of available solutions. The
awaited Pact on Migration and Asylum may offer an opportunity to put migrationin the context
of climate change and natural disasters on the political agenda for the coming five years. Given
thelong list of priorities in the field of migration and asylum, it is however unlikely thata ‘relatively new
topicwithout evidence on its significance and urgency will be given much attention. Thus, while climate
change and migration are both - separately —importantissues on the European agenda, the nexus of
the two stands to be much further strengthened.
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6.2. PolicyRecommendations

6.2.1. Contribute to conceptual clarity

Solutions for environmental migration and displacement must acknowledge the diversity of
environmental drivers (including scope, intensity and duration), as different situations may involve
different needs and frameworks with which to respond. Do environmental changes occur as slow or
sudden-onset events? Do environmental events force people to leave or rather trigger voluntary
migration? Do international protection tools provide adequate tools to address such movements, or
should they be addressed through regular legal migration pathways? Does the strict dichotomy
between forced and voluntary migration generally provide satisfactory answers for these challenges?
More broadly, should responses address the consequences of climate change only or also encompass
displacement due to geophysical events? The range of mobility needs and challenges associated with
climate change and natural disasters calls for a multi-sectoral, two-pronged approach that both
addresses root causes and consequences of the climate change-migration nexus. A debate on these
questions and a resulting consolidation of terminology are necessary preconditions for any
further steps in the EU’s external and internal dimensions. The EU should thus clarify its position on
concepts related to climate change and environmental degradationand its consequences.

The European Parliament shouldtherefore

e further promote the gathering of evidence on the effects of climate change and
environmental change more generally on migration and displacement. It should do this in
cooperation with third countries and regions that are facing mobility issues in the context of
climate change and environmental degradation. To improve the evidence base, data collection
on disaster-related cross-border displacement based on the methodology of the IDMC data
collection oninternaldisplacement should be promoted.

e provide a platform for information sharing on migration and displacement to the EU. This
discussion should extend - but not be limited to — an assessment of migration and asylum
claims within the EU that have already broughtforward environmental elements. The European
Parliament should further initiate an exchange with EU MSs to test the waters on MS’
awareness and readiness to address such reasons in the framework of migration and asylum
policies, at the EU or national level, and promote the exchange of information on claims made
with reference to environmental factors, such as through the establishment of a case law
database.

o offer a platform for an EU-wide discussion to adopt an EU position on the nexus between

climate change, environmental degradation and disasters on mobility to guide the EU’s
contribution to mitigate and prevent impacts of climate change and environmental degradation

on mobility in the EU external dimension as well as its policy in the internal dimension.
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6.2.2. Develop a coherent policy on the nexus of climate change and natural disasters and
mobility inthe external dimension

The European Parliament should

promote the mainstreaming of mobility considerations in the context of climate change
and natural disasters across EU policies, strategies and programming in the external
dimension to reflect the multifaceted nature of related challenges and the need for
comprehensive approaches to strengthen protections, reduce risks and foster resilience. These
considerationsshould beregularlyincorporated into programmesas part of EU external relations
generally as wellas into mobility-focussed programmesincluding the EU’s Mobility Partnerships,
thevarious EU dialogues and programmes underthe CAMM.

incorporate migration and displacement issues into the EU’s international engagement on
the issue of climate change.

insist to the European Commission that EU policies, strategies and programming should not
stop at solely acknowledging climate change and natural disasters as potential triggers for
migration but lead to concrete actions in related fields of the EU’s external dimension. Relatedly,
policies should not solely be aimed at keeping people from moving but also at creating ways in
which people can migrate safely and legally as a way to cope with climate change-related
challenges.

urge that the EU take concrete solidarity actions on addressing the effects of climate change
and natural disasterson migration within the context of the GCM and the GCR.

encourage EU MSs and the Commission to ramp up actions to mitigate the consequences of
climate change and natural disasters on mobility. Specifically, in the context of the
implementation of the GCR, the European Parliament could request that the Commission
address inits pledges the nexus between climate change and natural disasters and mobility
by proposing concrete actions with third countries directly affected. Actions could include
providing support for planned relocation or for contingency planning and emergency response
structures.

request that the EU leverage its role in international fora, including participation in and
financial support to international organisation- and state-led initiatives and multilateral
development banks, to address the complexities of environmental displacement, ensuring the
incorporation of the issue into discussions and initiatives in the fields of migration and
displacement, climate change and disastersand humanitarianand developmentaid. This should
also include offering financing to implement these and resulting efforts. Promoting
international cooperation through the Global Compacts, Global Platform for Disaster Risk
Reduction and other venues can be important vehicles for the EU and its partners to address
environmental drivers of migration and displacement.

promote the creation of protection guidelines in different world regions like those created in
the Americas, focusingon regions that are mostimpacted by climatechange anddisasters. It can
also help strengthen guidance on thematic topics, as done by MICIC and the IASC Operational
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Guidelines on Human Rights and Natural Disasters. To increase the efficacy of such support, the
EU should also engage in capacity building activities around theirimplementation.

provide technical and financial assistance to support national-level initiatives, like those
conducted in the Pacific, including in collaboration with UNHCR, developmentagencies or other
relevant organisations. This could include supporting efforts to develop comprehensive policies
tofacilitate a whole-of-government approach that works with civil societies and communities, as
in Vanuatu, as wellas more targeted policy development, like Fiji's planned relocation guidelines.

support the development and implementation of free movement agreements like the
Protocol on Free Movementof Persons in the IGAD regionand promote them as tools to provide
migration pathways or humanitarian corridors for those facing climate change and slow-
and sudden-onset disasters.

in addition to reacting to crises, support the adoption of a forward-looking approach that
works to understand and respond to future risks, decrease vulnerability and promote resilience
in line with Goal 13 of the SDGs, including the use of migrationas an adaptation strategy but one
that is a voluntary choice. This can include supporting the creation of labour migration
pathways in Europe and elsewhere, especially for the portion of impacted persons for whom
permanent relocationis necessary (e.g. Kiribati’s program). Temporary programs or permits as
those provided for by the Seasonal Workers Directive can also be leveraged and expanded to
harness the potential of migration as an adaptation strategy.

6.2.3. Develop a strategy for providing solutions for asylum and migration claims connected
to environmental change

Addressing environmental migration and displacement is not a priority of reforms within the EU in the
area of migration and asylum. Both the 2015 ‘migration and refugee crisis’ and the migratory and
protection implicationsof the currentCovid-19 pandemicleave little space forthe issue atthe moment.
Atthe sametime, theexclusive attention on these crises would be a missed opportunity, notleastgiven
the prominence of climate change as a leading policy challenge for the current Commission. In the EU
context, the European Parliament has been at the forefront of advocating to more effectively address
environmental migration and displacement.

Against this background, the EuropeanParliament should

continue this important role and request a future-oriented EU asylum and migration policy
which shall, finally, take more imperative actions on environmental migration and
displacement alongside other emerging challenges.

continue to support knowledge generation on the nexus of environmental change and
migration and the concrete impact of this phenomenon on migration and asylum claims

within the EU. It is difficult to understand the scope of environmental migration and
displacement to the EU without sufficient data and evidence; initiating more thorough research

would build the evidence base and shed light onthe scope of cases where third country nationals
based migration and asylum claims on climate change and/ornatural disastersin EU countries.
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e proactively test the waters among respective EU institutions, the European Commission, the
Council, EU MSs and other stakeholders with respect to different policy options to address
environmental migration and displacement. An important test will come up with the
forthcoming Pact on Migration and Asylum. Although the Pact has yet notbeen issued as of the
time of writing this report, there are indications that the Pact will address environmental
migration and displacement. The European Parliament should therefore use this window of
opportunity to take a clear position towards the European Commission on the importance
to arrive at EU level at a common position on how to address future migration challenges
in the context of climate change and natural disasters in its various facets. The Parliament
could request the European Commission to initiate a consensus making process on potential
ways of addressing differentfacets of the impact of environmental change and natural disasters
on migration and asylum to the EU. This process could be facilitated through a green paper on
the impact of environmental change and natural disasters on migration and asylum to the EU.
The paper could address different possibilities to address the phenomenon on a legal level (see
the following recommendation).

e acknowledge that the impacts of environmental change on migration and displacements are
multifaceted. Environmental change can lead to voluntary as well as to forced movements which
may belong-term, mid-term or short-term. Therefore, there may be different avenues through
which the European Parliament can seek to address the needs of those affected by these
phenomena:

0 Alternative 1:°A Brave New Instrument’: The European Parliamentcould support todevelop
a new, comprehensive legal instrument that would address environmental migration.
and displacement Amongst others, it could offer new types of entry and residence
permits for the EU with a duration depending on whether the impact of environmental
events is long, mid or short term. Such a new instrument, however, could also address
only specific forms of movements due to environmental change or disaster related
displacement as an overarching category.

0 Alternative 2: ‘The Piecemeal Approach’: The European Parliament could take a piecemeal
approach and promote adding or expanding solutions across different protection and
migration instruments. For instance the QD could qualify the consequences of climate
change and natural disasters on the lives of people affected as ‘serious’ harm by
extending an additional point ‘d"to Art 15 or introducing a new ground beyond ‘serious
harm’by indicating a new Article15 a’.The TPD could well be extended to situations of
mass influx to an EU MS in case of serious and sudden on-set natural disasters in a third
country. The RD may introduce safeguards to suspend return in case natural disasters
impede thereturn ofa person to her/his country of origin temporarily - e.g. by indicating
a respective reference into Art 9. Respective changes could also be introduced into the
Seasonal WorkersDirective, the EU Resettlement Framework, etc. thus, existing migration
and protectioninstruments could be adapted, keeping in mind that such migration may
be temporary and linking conceptually to ‘protection’, ‘work’, ‘education’, ‘vulnerability’,
etc.
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0 Alternative 3: ‘The Status Quo, Wait & Observe’: The European Parliament, however, also
could opt to promote no specificaction at this point and trust in its MSs to address these
challenges once they become more pertinent through adapting national (non-
harmonised) protectiongrounds to meet evolving needs. In thisalternative, the European
Parliament could closely observe the developments in EU MSs, identify good practices
and could then take appropriate actions to promote the harmonisation of the various
approaches developed by EU MSs. Depending on the evolving practices, thismay lead to
a new legal instrument or could be incorporated into the existing EU asylum and
migration framework.
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